CONSTITUTIONAL RIGHTS AND JUDICIAL
INDEPENDENCE: LESSONS FROM IOWA

IAN BARTRUM"

As was true across the country, the elections held in lowa this past
November were tough on incumbents. In lowa, however, it was not just
legislative and executive candidates that fell at the hands of an angry and
confused electorate—three members of the state supreme court also lost
their jobs after a controversial and closely contested judicial retention
election.’ lowa, like several other states, has adopted a version of the
Missouri Plan of merit-based judicial selection, in which the justices of the
supreme court appear periodically on the statewide ballot for a retention
vote.> This year, that vote was held in the shadow of the court’s
controversial opinion in Varnum v. Brien, in which the justices
unanimously struck down the state’s ban on same-Sex erﬁage? In
response, a coalition of socially conservative lowans, under the loose
leadership of former high school principal Bob Vander Plaats, mounted a
vigorous campaign to oust those justices that happened to be up for
retention.* With the aid of a tremendous influx of out-of-state money,
Vander Plaats’s efforts succeeded in unseating Chief Justice Marsha
Ternus and Justices Michael Streit and David Baker.> All three were
talented jurists and dedicated public servants, and their departure is a
profound loss to the state. With that said, I think it is important to consider
ways to restructure and improve a judicial retention process that badly
failed lowans in 2010.

To begin, it is worth briefly recounting the story of the 2010 retention
campaign in lowa. In 1998, the Iowa Legislature revised the state’s
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marriage statute to affirmatively exclude homosexual couples from the
institution.® In April of 2009, the lowa Supreme Court, speaking
unanimously through Justice Mark Cady, struck down the decade-old
statutory provision as a violation of the state’s equal protection provision.7
The decision provoked an immediate backlash among social
conservatives, some of whom vowed to take out their anger on the justices
at the next retention election. As that election neared, the opportunistic
Vander Plaats—a three-time loser in state gubernatorial primaries—seized
the chance to promote himself as the public face of the anti-retention
movement. National conservative organizations likewise jumped at the
opportunity to influence an election that might serve as a warning to other
“activist” judges across the country. 8 The largest out-of-state contributions
came from New Jersey’s National Organization for Marriage, which put
up more than $635,000 to fund a series of television commercials.’
Mississippi’s American Family Organization spent another $140,000 as
the sole subsidizer of a group called lowa for Freedom, and three other
groups combined to contribute a total of $170,000 to anti-retention
efforts.’® With nearly a million dollars in expenditures, the out-of-state
organizations overwhelmed the pro-retention efforts of bipartisan groups
like the Fair Courts for Us Committee;"" the lowa State Bar Association;*
Justice, not Politics;* and lowans for Fair and Impartial Courts.**

But the influence of out-of-state money was not the only cause for
concern coming out of the campaign. Within the state, several churches—
most notably Cornerstone World Outreach in Sioux City—openly pushed
their congregations to vote against retention.’® Notwithstanding the
church’s tax-exempt 501(c)(3) status, which prohibits nonprofit
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organizations from advocating for or against candidates for office,
Cornerstone pastor Cary Gordon openly defied the IRS and threatened to
challenge the tax code in federal court.’® Indeed, Gordon publicly pleaded
with God to “allow the IRS to attack my church, so | can take them all the
way to the U.S. Supreme Court.”*’ Again, out-of-state organizations such
as the Liberty Institute offered to provide free legal representation to help
Cornerstone make its case.”® But to date—despite repeated calls from
national groups—the IRS has not investigated the church’s political
advocacy.19 This failure to enforce has been particularly frustrating for
other 501(c)(3) groups, such as the lowa ACLU, who felt restrained from
taking a public position during the campaign.20 Meanwhile, the support of
Cornerstone and other churches helped Vander Plaats’s anti-retention
coalition to vote out the three justices on the ballot. And—perhaps still
intoxicated with victory—the former principal likened the remaining
justices to “teenagers who flee from a beer party” and called on them to
“do the honorable thing [and] share the punishment of their peers” by
resigning.21

So far, however, the lowa Supreme Court seems unreceptive to Vander
Plaats’s suggestion and, indeed, appears unbowed in the face of the
transparent efforts at political intimidation. On December 2, 2010, the
remaining justices voted on a new interim chief justice and selected Mark
Cady—the author of the Varnum opinion—for the position.22 Cady was
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appointed to the court in 1998 by then governor Terry Branstad, who—in
an ironic twist—won his comeback bid for the state’s highest office on the
night of the other justices’ ouster.” Branstad, for his part, has made
disturbing noises about his intentions when appointing replacement
justices, reportedly warning the state judicial nominating commission that
“[o]nly candidates who respect lowa voters’ rejection of last year’s same-
sex marriage ruling should be considered . . . 2% still, remaining Justice
David Wiggins has publicly said that he believes the current selection
process adequately ensures judicial independence.25 lowa ACLU Director
Ben Stone is not so sure, however, and has cautioned that “in a state that
doesn’t have an independent judiciary, all of the rights that are at stake in
the state courts are up for grabs.”26 On a moment’s reflection, it does seem
that there is something problematic about a judicial selection and retention
process that allows a simple majority of voters to retaliate against judges
who are charged with protecting the constitutional rights of minority
groups.

To better understand the structural difficulties that Iowa’s current
process presents, it may be helpful to think about the issue in light of
Bruce Ackerman’s “dualist” account of American constitutionalism.?’
While Ackerman’s model describes the federal constitutional system—and
state constitutionalism may be different in important Wayszg—the
fundamental structural commitments he reveals are still useful in this
context. Ackerman contrasts American constitutional “dualism” with two
European alternatives: British “monism” and German “rights
foundationalism.”? Prior to October of 2009, the British “monist” system
placed entire constitutional authority in Parliament, which could revisit
constitutional rights, if it chose, in keeping with election returns.
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Conversely, the German “rights foundationalist” model puts certain
individual rights entirely beyond legislative reach; the famous “human
dignity” provisions remain a stark reminder of destructive demagoguery
and the Holocaust.®® The American “dualist” model, Ackerman claims,
strikes a balance somewhere in between the European alternatives by
protecting certain individual rights as part of the “higher law,” while
leaving most topics and issues to the whims of “normal politics.”32 In this
two-track system, it is the court’s role to preserve the “higher law”—the
Constitution—against encroachments by simple legislative majorities,
which are empowered only to engage in “normal” lawmaking. Only when
popular will has reached a sufficiently high threshold—when the
requirements for constitutional amendment are met—must the court yield
to the voice of “the People.” Thus, in the “dualist” model, it becomes
critical to recognize the difference between the voice of “the People” and
that of a snapshot majority of citizens—and to zealously guard the former
against intrusions by the latter.

The question that the recent retention election in lowa highlights is
whether a structure that allows a simple majority to intimidate or remove
the guardians of the “higher law” undermines our basic constitutional
structure. There are certainly those that would say no; the current model
simply helps guarantee that a constitutional court will stay within the
bounds of a majority consensus about constitutional meaning. But this
response, | think, only begs the question. After all, only “the People”—not
a passing majority consensus—have authority to speak in constitutional
terms. With this in mind, it might seem logical that a successful non-
retention vote should require some kind of supermajority, some provision
to ensure that our constitutional judges are not subject to the vagaries of
“normal politics” and tyrannical majorities. Requiring a supermajority to
unseat a sitting justice seems consistent with a “dualist” constitutional
structure in that it provides some mechanism to ensure that it is “the
People”—not just a reactionary majority (or even a committed minority)—
that believe the court has gotten the higher law egregiously wrong. In
lowa, for example, amending the state constitution requires a heightened
demonstration of political will: a proposed amendment must win a
majority in two consecutive legislative sessions and must then go on the
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ballot for a popular vote.** Knowing they lacked the necessary support for
such an amendment, however, Vander Plaats and his supporters took
advantage of an easier route: remove (or at least intimidate) judges with a
simple majority non-retention vote.

Given how much sense a supermajority requirement seems to make, it
is perhaps surprising that more states have not made it a part of their
judicial retention structures. Of the thirteen states that have adopted a
straightforward version of the Missouri Plan, none require anything more
than a simple majority to oust a judge whose name appears on the ballot.>
Another six states that vary with regard to judicial appointment and
selection still hold periodic retention elections for at least some judicial
offices.®® OFf these states, only two, Illinois and New Mexico, require any
kind of supermajority in their retention elections, and both of those states
actually require a supermajority to retain, rather than to remove, ajudge.36
Thus, no state has adopted the structure I suggest here. This is most likely
because the architects of the Missouri Plan saw the retention election as a
“democratic” offset to a perhaps “elitist” selection process, in which the
general public has no input.37 In other words, the retention provisions were
implemented as a political compromise with those who supported outright
judicial elections of the kind that are held in over twenty states.®® But at
least implicit in the design of the Missouri Plan are judgments that the
judicial role is qualitatively different than the legislative role, and that we
value judges for their intellectual merit rather than their political charisma
or popularity. If that is true, it may be that the “democratic” counterweight
to the “elitist” selection process actually undermines the entire endeavor.
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Having said all this, | recognize that making a change to supermajority
retention elections is probably a political impossibility at this point. In an
increasingly polarized climate in which the phrase judicial “activism” has
taken on highly politicized meanings, it is unlikely that there exists
sufficient public will to actually increase judicial independence. This is,
after all, the heart of the structural question at issue—the proper balance
point between judicial autonomy and judicial accountability—and it does
seem that the current movement is toward less autonomy. But, current
political realities notwithstanding, | think the lowa experience should give
those who think carefully about constitutional design a moment’s pause. It
may well be that the Missouri Plan envisioned retention elections as
vehicles to remove only those judges who engage in real misconduct, but
it has become clear that—whatever the intentions—these elections can
become a simple majority referendum on constitutional meaning. This, for
the reasons | have suggested, seems to present very real structural
problems, and | think they are problems worthy of increased scholarly
attention. | hope that the suggestion of supermajority retention elections
can provoke some thought along these lines.



