
COMMENT ON RECENT DECISIONS

CONTRACTS-CONTINGENT FEE FOR FACT WiTNEss-[Fderal].--An at-
torney and an accountant brought suit to recover $1,000 in fees for ser-
vices rendered in the trial of a suit by the defendant. Before that trial the
attorney for the defendant informed the plaintiffs that he wished their
help and that if the case should be won he would ask for $75,000 in addition
to the fees already agreed upon, of which the plaintiffs would get 10 per
cent to be divided between them. Neither of the plaintiffs took any part in
the trial except to testify to facts which they had previously learned as
agents and attorneys of the defendants. The district court allowed the fees,
and the defendant appealed. Held, reversed. The contract was invalid. Any
agreement to pay an ordinary witness compensation in addition to that pro-
vided by law is void as contrary to public policy and as lacking in con-
sideration. Alexander v. Watson.,

It has been held that attorneys should avoid testifying in behalf of their
clients except when their testimony is essential to the ends of justice2 or
merely concerns formal matters.- The better practice is for the attorney to
withdraw from the case as soon as it is apparent that he will have to
testify.4 However, if he does testify, his testimony is not incompetent, and
the fact that he is retained in the case goes only to the weight of his
testimony.5 Of course, when he has definitely and completely severed his
professional connections with the party in the case, he is not disqualified.6
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While the foregoing refers to the attorney in the role of an ordinary wit-
ness, the rule appears to be the same when he testifies as an expert wit-
ness with or without a contingent fee.7

The fee to be paid to ordinary fact witnesses in the state and federal
courts is fixed by law.8 Contracts for payment of contingent fees in excess
of the prescribed amount are held invalid as lacking consideration and
against public policy. 9 However, if the witness resides outside the juridic-
tion of the court's process it has been held that there is consideration for
the contract to pay him a reasonable amount in excess of the statutory
fee.10 But contracts to compensate the witness for loss of time are invalid,
since they, if permitted, might be used by witnesses to extort unreasonable
fees for their testimony."

In accordance with these rules the court rightly found that, since the
plaintiffs had severed their professional connections with the defendant and
testified only as to facts which they had acquired during their employment
by the defendant, the plaintiffs were not experts but ordinary fact witnesses
and that their contract for witness fees in excess of those required by law
was invalid. R. R. N., Jr.
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