NOTES

MONUMENTAL CHANGES: STALLING TACTICS
AND MORATORIA ON CELLULAR TOWER
SITING

INTRODUCTION

Persona wireless communication is the latest technologicd craze to hit the
country.! This trend has sharply increased the need for cdlular towers and
cdlular antennas.” Consequently, legd and socid conflicts surrounding the
location of cdl towers have increased® Specificaly, telecommunications
providers are a odds with community leaders who favor modernization but
have a vested interest in protecting citizens property from intrusve cdlular
towers.* The growing phenomenon of wirdess communication shows no signs
of abatement.” By late 1996, an estimated forty-one million cdllular subscribers
were usng wirdess communication devices® resulting in a need for more
cdlular facilities” Over the next decade, telecommunications companies will

1. See Gary Stern, Cell Towers Beat Local Opposition, GANNETT SUBURBAN NEWSPAPERS
(visited Sept. 8, 1997) <http://www.nynews.com/archivesme60921a.html>; World of Wireless
Communications, Freguently Asked Questions by State and Local Officials of Wireless Antennas
(visited Feb. 19, 1999) <http://www.wow-com.comv/lawpol/antenna/proffag.cfm>.

2. See Michelle Gregory, Cell-Mania, PLANNING, July 1997, at 16. Cellular antennas are usually
placed on cellular towers or aready existing structures so that they blend in with the background. See id.
Cellular providers prefer to place antennas on already existing structures because it costs less than
building new cellular towers. Seeiid.

3. See generally, Sara A. Evans, Note, Wireless Service Providers v. Zoning Commissions:
Preservation of State and Local Zoning Authority Under the Telecommunications Act of 1996, 32 GA.
L. REV. 965 (1998).

4. See Cell-Phone Company Sues S Jordan to Allow Tower, SALT LAKE TRIBUNE, Sept. 30,
1998, at B7; Mike Fricano, Town's Moratorium Prepares for Towers, TIMES UNION, Sept. 2, 1998, at
F3; Pam Kowalik, Village Board Delays Acting on Tower Pending a Proposal, BUFFALO NEWS, Oct.
20, 1998, at 5B; Sheila McCarthy, Ruling Defeats Plan to Build Cellular Tower, BUFFALO NEWS, Aug.
24,1998, at 5B.

5. See Customer Churn Stirs Up Paging Industry, PR NEWSWIRE, Nov. 5, 1998; New Wireless
Business Phones Are Forecasted To Be Used By 77% of All Workers According to New Research from
Alexander Resources, PR NEWSWIRE, Oct. 27, 1998.

6. See World of Wireless Communications, supra note 1. Most people rely on cellular devices to
enhance their personal safety, keep in close contact with friends and family, and to make more productive
use of their personal and professiona time. Everything Wireless, a network of wireless service providers,
estimates that the demand for wireless communication will continue to rise over the next decade, with
approximately 28,000 new subscribers signing up each day. Seeiid.

7. See generally Simson Garfinkle, Wireless Gets Real: Smson Garfinkle Goes on the Road,
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erect more than 100,000 new cdllular towers across the United States®

More towers are needed due to the manner in which cdlular communication
devices operate,” the growing popularity of Personal Communication Services
(“PCS’),"° and the deregulation of the telecommunications industry.™* Further,
due to the growing number of cdlular device users and the expanded number of
companies offering cellular services™ telecommunications companies ardently
are applying for permits to erect cdlular towers. The Telecommunications
Reform Act of 1996 (“the Act”’)"™® made it essier for cdlular companies to
obtain cdlular tower permits™ Many communities, however, are not ready to
grant cdlular tower permits without first examining the Act and its

Gets Unplugged, and Finds Out How Close We Really Are to an Untethered Nirvana, WIRED, Oct.
1997, at 98.

8. See Denise Baker, Local Officials Learn Ins and Outs of Cell Tower Sting, NATION'S CITIES
WHKLY., Mar. 31, 1997, at 5.

9. It is necessary to place antennas relatively close together in order to provide high quality,
continuous service to an area. This situation may be ameliorated to some extent by the increasing
utilization of digital, as opposed to analog technology. See Timothy Thompson, Meeting The Challenges
of Zoning in the Information Age: Planning for Wireless Communications Facilities, at Ch. 3 (visited
Sept. 8, 1997) <http://nova.bsuvc.bsu.edu/~02tjthompson/litrev.html>.

10. See James L. Dam, Lawyers Wrestle with Cellular Phone Towers, LAWYERS WEEKLY USA,
July 14, 1997, at 20. Experts have predicted that PCS will become more popular than standard cellular
phones in the next few years because PCS uses smaller phones than regular cellular services and it is
capable of superior faxing and computer transmissions. See id. PCS uses higher frequency radio waves,
which provide clearer reception. See Brian Moura, The Telecommunications Revolution Comes to City
Hall, WESTERN CiTy, Apr. 1996 (visited Apr. 6, 1999), <http://www.abag.cagov/bayarea/
telco/other/moura.html>. As PCS signals are weaker than regular cellular telephone signals, PCS antennas
must be closer together. Thus, PCS providers need to erect more cellular towers in order to keep pace with
the demand for PCS service. Compared to the regular cellular service offered today, PCS requires ten to
twenty times as many antennas and repeaters. See Dam, supra. Additionaly, as a result of
telecommunications deregulation, the FCC has auctioned off PCS frequencies to a host of companies.
Deregulation has increased competition in areas from an average of two companies to over seven
companies competing for space. See Larry See, Jr., The Monroe Guardian's Series on Cell
Communications Towers in Monroe, County, Michigan—Part 1, MONROE GUARDIAN, 1997 (visited
Jan. 31, 1999) <http://monroe.lib.mi.us/cwis/guardian.htm>.

11. On March 14, 1996, the FCC “completed the biggest auction in U.S. history, dividing airwave
rights into 99 geographic licenses and awarding those licenses to commercial mobile-ratio-service carriers
nationwide.” Michelle Gregory, When Cells Multiply: Regulating Cellular Tower Siting for the Public
Good, PTI-PRISM, Winter 1994/1995 (visited Jan. 1, 1998)
<http://pti.nw.dc.us/PRISM/W9596/FRAMES/STORY .HTM>. The FCC authorized the sae of
additional licensesin late 1996, “alocat[ing] 120 Mhz (megahertz) of radio spectrum in the 1850—1990
Mhz frequency band for ‘ broadband PCS' which is digital wireless phone service.” See See, supra note 10
(quoting AT&T External Affairs Manager Rackeline Hoff). A megahertz is a unit of frequency
(wavelength) expressed in cycles per second. Seeid.

12. See World of Wireless Communications, supra note 1 and accompanying text.

13. Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of 47 U.S.C.). The
Act was thefirst major overhaul of the Telecommunications Act since 1934.

14. See Thompson, supra note 9, at Ch. 1.
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ramifications™ They desire time to formulate and implement ordinances that
protect community interests, while conforming to the Act. Consequently, some
communities have tried to solve their problems by implementing moratoria.*®
This solution is only temporary because under the Act a dae or loca
government must review requedts for towers within a “reasonable period of
time” after the request isfiled."” Further, the government cannot pass legidation
that has the effect of prohibiting persona wireless services in a community.*®
An understanding of these complex issues is pertinent for any community with
cdlular technology.

Part | of this Note develops the background of this problem, explains what
cellular towers are and how they operate, and outlines the relevant provisions of
the Act.”® Part Il examines why communities need new zoning ordinances. It
explains how moratoria are a useful and necessary planning tool when properly
used and a formidable obstacle to telecommunication providers when abused.”

15. In his remarks to WIRELESS 98 in Atlanta, Georgia on February 23, 1998, William E.
Kennard, Chair of the Local and State Government Advisory Committee (“LSGAC") of the FCC, praised
the great advances that wireless communications has allowed in both business and personal pursuits, while
emphasizing the tension that exists between wireless providers and state and local governments. He
explained that in the United States, where many communities val ue the appearance of their neighborhoods,
cellular providers “face the power of entrenched incumbents. Any land use board who hears testimony
about how ugly towers are can delay” cellular providers until there is no longer a competitive business
reason to erect atower. William E. Kennard, Chairman, Federa Communications Commission, Remarks
a WIRELESS 98 (Feb. 23, 1998) (transcript available at
<http://ww.fcc.gov/commissioners/kennard/speeches.html> (visited Apr. 1, 1999)).

16. To be sure, moratoria represent neither the best nor the only way for a community without
adequate siting provisions to deal with cellular tower applications. Moratoria, however, are a relatively
simple solution to the lack-of-time problem that many communities face.

17. See47 U.S.C. §332(c)(7)(B)(ii) (Supp. Il 1996). For the text of the statute, see infra note 37.

18. See 47 U.S.C. §332(c)(7)(B)(i)(I1) (Supp. Il 1996). For the text of the statute, see infra note
37.

19. Seeinfra note 50 and accompanying text.

20. This Note provides examples of how communities can follow the recently formulated guidelines
for cdlular facility siting and why they should do so. Such guidelines have been advocated by the
LSGAC, the Célular Telecommunications Industry Association (“CTIA"), the Personal Communications
Industry Association (“PCIA”), and the American Mobile Telecommunications Industry (“AMTA”). The
LSGAC isabody of elected and appointed local and state officials established by the FCC in March 1997.
The FCC describes the LSGAC in an unofficial announcement as providing “advice and information to
the Commission on key issues that concern local and state governments and communicates state and local
government policy concerns regarding proposed Commission actions pursuant to the Telecommunications
Act of 1996.” Federal Communication Commission, Chairman William E. Kennard Announces Historic
Agreement by Local and State Governments and Wireless Industries on Facilities Siting |ssues (visited
Apr. 1, 1999) <http://www.fcc.gov/Bureaus/WirelessNews Releases/1998/nrwl8032.htmi>. The CTIA,
PCIA, and AMTA are trade associations representing the wireless industry. These bodies recently
promulgated cellular tower siting guidelines through the use of a multilateral agreement. See Guidelines
for Facilities Sting Implementation and Informal Dispute Resolution (visited Apr. 1, 1999)
<http://www.fcc.gov/statel ocal/agreement.html>) [hereinafter Agreement]; see also Kenneth S. Fellman,
Chair of the LSGAC, Press Statement (Aug. 5, 1998) (transcript avalable at
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Pat 111 examines the meaning of the relevant provisons of the Act, the case
law, and legidative redtrictions on moratoria. Part 1V proposes a bright-line test
for establishing the propriety of a moratorium and gives an example of a mode
moratorium. Part V' concludes by emphasizing the important roles that
community planners, telecommunications providers, the FCC, and the Judiciary
play in solving cdllular tower Sting problems.

|. BACKGROUND INFORMATION
A. Wireless Communication Systems

Section 704 of the Teecommunication Reform Act of 1996 addresses
wirdess communication facilities® These facilities dlow cdlular phones,
pagers, and wireless faxes to work, % and include towers, poles, antennas, or
other Structures used to tranamit or receive radio or televison sgnds, or any
other spectrum-based transmissionsreceptions.® Antennas placed within a
defined area® is cdled a cdlular system, and the number and location of
antennas within a given area directly affect the service avallable to cdlular
cusomers®

<http://www.fcc.gov/statel ocal /kf080598.html> (visited Apr. 1, 1999)) [hereinafter Press Statement].
Fellman considers the Agreement of August 5, 1998, as “a beginning” to resolving the tensions that have
arisen between local and state government leaders and cellular services providers. 1d. He claims that the
Agreement “resolves the issue of possible preemption of local zoning authority with respect to moratoria,
and it gives [local and state governments] a mechanism to address the difficult issuesin this area that will
continue to arise from timeto time.” 1d. In entering into this agreement, the LSGAC recognized that some
local governments have used moratoria improperly, while representatives from cellular service providers
acknowledged that zoning moratoria are a valid planning tool when not used to completely prohibit
cellular expansion. The LSGAC advocated resolution of the improper use of zoning moratoria by general
educational efforts and “intervention on a case by case basis, rather than a broad national preemption of
local authority.” Id. Indeed, the Agreement encourages local governments to work with cellular service
providersto develop “local plans concerning tower and antenna siting.” Agreement, supra.

21. See Pub. L. No. 104-104, §704, 110 Stat. 56, 151-52 (1996) (codified at 47 U.S.C.
§ 332(c)(7) (Supp. I 1996)). Throughout this Note, 47 U.S.C. § 332(c)(7) will be referred to in the text
as section 704. Scholarsin this field refer to this section as section 704 in reference to its designation in the
Telecommunications Act. Throughout the footnotes, however, this Note will cite directly to the United
States Code.

22. See Thompson, supra note 9, at Ch. 1.

23. Seeid. a Ch.1. There is no officia consensus among local governments or the courts as to a
definition of a communications facility. The definition used in this Note is a conglomerate of the most
commonly used definitions by expertsin thefield.

24. A defined arearefersto anywhere one wants to have cellular service.

25. See See, supra note 10. Cellular phones transmit the user’s voice, in the form of radio waves, to
a wireless base tower. See World of Wireless Communications, supra note 1. The station is connected
with the local telephone network and one's voice is sent through this network to a wired telephone or
another wireless phone. See Thompson, supra note 9, at Ch. 3. Celular technology uses the same
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Tdecommunications companies provide wireless service to the public by
initialy carving service aress into “cells”® Each cel contains at least one
cdlular antenna® Where there are no existing structures high enough to
accommodate an antenna, telecommunications companies must build tower
dructures.®

B. The Telecommunication Reform Act of 1996

President Clinton signed the Act” into law on February 8, 1996.%
According to the Federd Communications Commisson (“FCC’),* the
foremost authority on telecommunications in the United States, Congress passed
the Act to promote competition among communications companies, to open
access to information networks, and to spur private investment.®* Congress

individual radio frequencies over and over again to serve a single county or city. Seeid. at Ch. 1 (citing
Ameritech, How a Celular Phone Works (1996) (visted Apr. 2, 1999)
<http://www.ameritech.com/products/wirel ess/new/acsn0007.html>). Cellular technology is therefore
unlike CB radio, in which all users must share severa radio channels. Cellular channels can be “reused
simultaneously” without forcing calers to hear each other's conversations. This simultaneous reuse is
possible because of the speed and nature of cellular communications. 1d.

26. See Thompson, supra note 9, at Ch. 3. The geographical areas of cellular systems (“cells’)
range from one to twenty miles in diameter depending on the terrain and the system'’ s capacity needs. See
id. Celular systems used for business purposes, such as computer or fax transmissions, require more
antennas to accommodate users in the service area because they encode more information on higher
frequencies. See id. Similarly, if the area contains many trees, mountains, or skyscrapers, additional
antennas are needed to ensure the quality transmission of radio waves. See id. As there are numerous
antennas within each cell and the range of radio frequencies can be shaped to fit asingle cell, thereis little
chance of interference. See id. The transmitter/receiver is connected to the cellular company’ s switchboard
or base tower to the local network. When the phone begins to leave a cell, the signal becomes weaker and
the network automatically transfers the call to the next closest tower that has a stronger signal. This is
known as a“handoff.” Seeid.

27. Seeid..

28. Seeid.

29. Telecommunications Reform Act of 1996, Pub. L. 104-104, 110 Stat. 56 (Supp. Il 1996)
(codified in scattered sections of 47 U.S.C.).

30. See Thompson, supra note 9, a Ch. 1; Federa Communications Commission,
Telecommunications Act of 1996 Enacts 21 Proposals to “ Reinvent” Agency (visited Apr. 2, 1999)
<http://www.fcc.gov/Bureaus/Miscellaneous/News_Rel eases/1996/nrmc6008.txt> [hereinafter
Reinvent Agency].

31. The Federa Communications Commission is the agency most involved in the regulation of
telecommunications in the United States. For information highlighting FCC legidative proposals see
generally Mary Beth Richards, Speciad Counsel to the Commission for Reinventing Government, Report
to the Commissioners: Creating a Federal Communications Commission for the Information Age
(visited Apr. 2, 1999) <http://www.fcc.gov/Bureaus/Miscellaneous/Informal/ilmc5001.txt>.

32. In May 1995 the five FCC Commissioners noted in their transmittal letter to Congress that
nearly al of the FCC's proposas “are deregulatory or pro-competitive in nature in that their enactment
will eliminate certain Commission functions, privatize other responsibilities, reduce regulatory burdens on
industry, increase telecommuni cations competition, save agency resources, or otherwise streamline agency
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discussed locd zoning authority prior to passing the Act, focusing on the FCC's
rolein zoning for Direct Broadcast Satellite Dishes and cellular towers™
Section 704 of the Act directly addresses federal governmental oversight and
limited preemption of loca authority in cellular siting matters® This section
generdly presarves locd zoning authority, prohibits discrimination againgt
different service providers® makes it illega to pass legidation that has the
effect of prohibiting persona wireless service to acommunity, and specifies an
apped procedure for parties dleging injury based on locd governmenta
regulation of “persona wirdess service’ fadility placement.®” To properly deny

processes.” Reinvent Agency, supra note 30. According to its legidative history, Congress intended the
Act to “accelerate rapidly private sector deployment of advanced telecommunications and information
technologies and services to al Americans by opening all telecommunications markets to competition
...." H.R. CoNF. REP. NO. 104-458, at 1 (1996), reprinted in 1996 U.S.C.C.A.N. 124.
33. See Thompson supra note 9, at Ch. 1.
34. See 47 U.S.C. §332(c)(7) (Supp. Il 1996); see also The Wireless Lawyer, The FCC's
Zoning/Land Use Palicy (visited Aug. 22, 1997) <http://www.wirel ess-lawyer.com/wi03003.html>.
35. See 47 U.S.C. §332(c)(7)(B)(V) (Supp. Il 1996). For the relevant text of the statute, see infra
note 37.
36. See 47 U.S.C. §332(c)(7)(B)(i)(II) (Supp. Il 1996). For the relevant text of the statute, see
infra note 37.
37. 47 U.S.C. §332(c)(7) states:
(7) Preservation of local zoning authority
(A) Generd Authority—
Except as provided in this paragraph, nothing in this chapter shall limit or affect the authority of
a State or local government or insrumentality thereof over decisons regarding the placement,
congruction, and modification of persond wirdess sarvicefadilities
(B) Limitations

(i) The regulaion of the placement, congtruction, and modification of persond wireless service
facilitiesby any State or local government or instrumentality thereof—

() shdl not unreasonably discriminate among providers of functionadly equivaent
srvices, and
(I1) shdl not prohibit or have the effect of prohibiting the provison of persond wirdess

SLrvices

(i) A Sate or loca government or insrumentdity thereof shdl act on any request for
authorization to place, congtruct, or modify persond wirdess service facilities within areasonable
period of time after the request is duly filed with such government or insrumentdity, taking into
account the nature and scope of such request.

(iii) Any decison by a State or locd government or instrumentality thereof to deny areguest to
place, congtruct, or modify persona wirdess service fadilities shal bein writing and supported by
subgtantial evidence contained in awritten record.

(iv) No State or locd government or instrumentdity thereof may regulate the placement,
condruction, and modification of personad wirdess sarvice fadlities on the bass of the
environmenta effects of radio frequency emissions to the extent that such facilities comply with
the Commission’ s regulations concerning such emissons.

(v) Any person adversdy affected by any find action or falure to act by a Sate or locd
government or any instrumentality thereof that isinconsistent with this subparagraph may, within
30 days after such action or failure to act, commence an action in any court of competent
jurigdiction. The court shall hear and decide such action on an expedited bass. Any person
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a permit, a date or loca government must expeditioudy review requests for
towers® and provide a written denia supported by substantia evidence®
Additionally, loca officids cannot base zoning regulations or denias of cell
tower erection gpplications on the environmenta effects of radio frequency
emissons, if the facilities comply with the FCC regulations concerning such
emissons™ Despite these seemingly clear limitations, planners are unsure how
to quickly enact lega and effective provisions that protect their communities
from the erection of unsightly cell towers™ Thus, many communities are buying
time with moratoria so0 that they can formulate long-term solutions to quickly
exploding cdlular tower Sting problems.

n42

1. “CELL MANIA”™ AND THE NEED FOR NEW ORDINANCES

The recent flood of cdlular tower applications has forced locd
municipaities and governments throughout the United States to baance the
desre to modernize against concearns about citizens property rights.®
Tdecommunications companies are eager for cities to gpprove ther tower
permit applications so they can expand while locd citizens complain to
municipal planners about companies erecting in their backyards.* Most local

adversdly affected by an act or failure to act by aState or loca government or any instrumentality
thereof that isincongstent with dause (iv) may petition the Commission for relief.
(C) Ddfinitions—
For purposes of this paragrgph—
(i) the term “persond wirdless services’ means commercia mobile services, unlicensed
wireless services, and common carrier wireless exchange access services,
(ii) the term “persond wirdess sarvice fadilities’ means faclities for the provision of
persond wirdesssarvices, and
(iii) the term “unlicensed wirdless service’ means the offering of teecommunicaions
services using duly authorized devices which do not require individua licenses, but does not
mean the provision of direct-to-home satdllite services (as defined in section 303(v) of thistitle).
Id.

38. See47U.S.C. §8332(c)(7)(B)(iii) (Supp. Il 1996).

39. Seeid. § 332(c)(7)(B)(ii).

40. See id. §332(c)(7)(B)(iv). This Note does not address or discuss the growing body of
information available regarding human exposure to radio frequency fields from cellular and PCS radio
transmitters. Some individuals claim that such emissions cause certain kinds hedth ailments. The FCC
says there might be a possible risk, but “it is probably small.” Federal Communications Commission,
Information on Human Exposure to Radio Frequency Fields from Cellular and PCS Radio
Transmitters (visited Apr. 6, 1999) <http://www.fcc.gov/oet/rfsafety/cellpcs.html>.

41. SeeDam, supra note 10, at 20.

42. “Cel Mania’ refers to the recent mushroom of wireless communications systems and dramatic
commercial expansion of wireless communication customers. See Gregory, supra note 2.

43. Seeid.

44. Cdlular towers are becoming the latest “Not In My Backyard” (“NIMBY”) complaint among
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governments lack adequate procedures for dedling with this influx and are
unable to respond effectively™ because they generaly do not look &t the Act or
creste cdl tower zoning policies until faced with a cdllular-tower-permit-request
criss.

A community must establish an applicable zoning ordinance before any
wireless communication provider erects a cdllular tower. As soon as a company
congtructs a tower or places an antenna on dready existing structures, local
governments lose their power to dictate zoning restrictions without violating the
nondiscrimination provision of section 704.% Presently, numerous communities
need cell tower zoning ordinances® Other communities that have such
ordinances are finding that their regulations conflict with the new FCC
guiddines® Without additional time, communities lacking appropriate
ordinances rarely can enact “vaid” or “gppropriate’ legidation before they
must make a decision on cdllular tower applications.™

Moratoria on tower gpplications are a short-term solution to the timing
issues faced by communities without cell tower ordinances™ They alow

citizens facing the possibility of telecommunications companies placing cellular towers in residentia
neighborhoods. See, e.g., Dam, supra note 10, at 20; John J. Keller, With Cellular Towers Sprouting All
Over, Towns Begin to Rebel, WALL ST. J., July 2, 1996, at A1; see also supra note 10.

45.  “Across the U.S, this wireless telecommunications revolution has encountered significant
resistance at the grassroots level.” Degnan et al., The Telecommunications Act of 1996: § 704 of the Act
and Protections Afforded the Telecommunications Provider in the Facilities Sting Context, 3 MICH.
TEL. TECH. L. Rev. 1, T 3 (1997) <http://www.law.umich.edu/mittlr/volthree/mclaren.html> (citing
Keller, supra note 44, at Al).

46. See 47 U.S.C. §332(c)(7)(B)(i)(I) (Supp. Il 1996). For the text of the statute, see supra note
37.

47. See Gregory, supranote 2, at 16.

48. In a Spring 1997 survey of subscribers to Planning Advisory Service and Zoning News
sponsored by the American Planning Association, sixteen percent of respondents said they had “begun to
develop telecommunications plans or to add telecommunications elements to their comprehensive plans.”
Gregory, supra note 2, at 16. These survey results indicate a shift in thinking due to the deregulation of
the telecommunications industry. Planners rarely considered telecommunications a local concern in the
past, as the industry was closely regulated by the Federal Communications Commission. Seeid. at 16-17.

49. See Gregory, supra note 2. Section 704 dictates that decisions must be made within a reasonable
period of time. See 47 U.S.C. § 332(c)(7)(B)(ii) (Supp. || 1996).

50. SeeLori Harrison-Stone, Moratorium Requested for Cellular Towers, NORTHWEST ARKANSAS
TIMES, July 31, 1997 (visited Feb. 19, 1999) <http://www.nwarktimes.com/archives
/index.inn? oc=detail & doc=/ar/nwarnews/archives/store/1997/July/31-481-news7.txt>. In Washington
County, Arkansas, citizens filed a lawsuit against the Planning Board alleging that approval of cell tower
applications and placement of cellular towers in the county would violate restrictive covenants on their
property. These citizens have called for a moratorium on the approval of cell tower applications because
“time to develop regulations that will ensure such towers are placed in less populated aress . . . . A valid
moratorium can give [planning boards] time to decide what is best for the community without being
strong-armed. . . .” |d. (internal quotations omitted). A valid moratorium might also provide more time for
lawsuits concerning the congtitutionality of the FCC regulations to be decided by courts across the
country. 1d.; see also infra note 149 and accompanying text. For a brief overview on litigation under
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planners to assess fully the issues surrounding cdlular tower Sting without
having to worry about setting precedent by granting cdlular tower permits.
Although no clear legdly enforcegble standard defines when moratoria are
appropriate, the FCC has indicated that moratoria are only a temporary solution
for communities lacking proper cell tower ordinances.® Recently, the FCC and
representatives of the telecommunications indudtry reached an agreement (“the
Agreement”) regarding moratoria and established guiddines for facility Sting
implementation.> The Agreement recognizes that a moraoria may be
appropriate if alocal governmenta body needs time to review or amend its land
use regulations but emphasizes that moratoria should be lifted as soon as
possible® Additionaly, the Agreement suggests that “[ijn many cases, the
issues that need to be addressed during a moratorium can be resolved within
180 days”> All parties involved, however, recognize that 180 days is not
adequate in some cases™ The Locd and State Government Advisory
Committee (“LSGAC")® advocates the flexible time limitation due to the
difficulty of properly reviewing and implementing cdl tower zoning
ordinances®’

section 704, see Degnan et al., supra note 45, at Part V.

51. See Dam, supra note 10, at 20; see also Barrie Tabin, NLC Champions Cities Authority in
Cell Tower Sting, NATION'S CITIES WKLY, Feb. 24, 1997, at 1. At a meeting sponsored by the FCC in
Washington D.C. in February of 1997, telecommunications representatives “ asked the FCC to preempt the
ability of local governments to institute brief moratoria on the processing of applications and granting of
tower siting permits. This preemption request was first made several weeks [before the mid-February
meeting] by the Cellular Telecommunications Industry Association (“CTIA”) in a petition filed before the
FCC. Id. The National League of Cities (“NLC") contended that the FCC had no authority under the Act
to review local zoning ordinances. The NLC emphasized that “[t]he need to have the FCC comply with
this provision is essential to municipal attorneys who maintain that a state or federal court will likely
provide a more neutral, much less costly arena than the FCC where finances and proximity cause industry
atorneys to have an advantage.” 1d. LSGAC has recommended that the FCC deny CTIA’s petition. See
infra note 139.

52. See Agreement, supra note 20 and accompanying text.

53. Seeid. at Part |.A.

54. Id.at Part|.B.

55. Seeid. The Agreement specifies several other guidelines for moratoria. It says that governments
choosing to enact moratoria should specify a termination date. The Agreement aso states, “Moratoria
should not be used to stall or discourage the placement of wireless telecommunications facilities within a
community, but should be used in ajudicious and constructive manner.” 1d. at Part 1.B. This meansthat a
local government should continue to accept and process applications during a moratorium, so that when
the moratorium islifted, wireless communication providers can resume operations. Seeid. at Part I.C.

56. Seesupra note 20 for an explanation of LSGAC.

57. Inhisthesis, Timothy Thompson, a graduate of Ball State University and Planner for the City of
Rochester, New Hampshire outlines six steps governments should take to respond effectively to the
cellular tower crisis facing many local governments. See Thompson, supra note 9, at Ch. 7. First, local
governments and planners need to develop an understanding of the Act. The second step is to “buy time”
while planners formulate and implement a plan to deal with the pertinent cellular and land use issues.
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Before the recent Agreement, a didtrict court podted the limited use of
moratoria and hdd invaid a community’s moratorium on the processng and
issuance of building or zoning applications for cdlular towers™ Other courts,
however, have uphed moratoria that are reasonable in length and not overly
restrictive.® Thus, examining how courts have interpreted the requirements of
the Act is useful in formulating recommendations regarding cellular tower Sting
iSSues.

[1l. RESTRICTIONS ON MORATORIA

Courts traditionaly have held that cdlular tower siting falls within the scope

of loca zoning power.* Government entities have disagreed, however, about a

community’s limitations in enacting zoning ordinances and usng moratoria to
evaluate and create land use policies®™ Courts have recognized severa public

Third, a municipality should review its existing ordinances to assess what statutes and language already
apply to towers, support structures, antennas, or other wireless facilities. See id. Planners immediately
should repeal any ordinance language that violates the Act. The fourth step is meeting with all loca
telecommunications service providers and involving them in the development of the community’s wireless
planning. Community planners need to know how providers are going to react to colocation requirements,
whether their ideas are technologicaly feasible, and whether competitors truly are willing to come
together to plan and implement the best solutions for the community. Face-to-face negotiations tend to be
more effective in this type of planning than contract negotiations and bare ordinance enactment. See id.
(citing feedback from Glen Markegard, Associate Planner of Bloomington, Minnesota). The fifth step for
local governmentsis developing and amending regulations dealing with wireless communications facilities
and writing an ordinance if necessary. Finaly, planners must keep the lines of communication open
among service providers, governmental planners, and the public. See id. The Federal Communications
Commission also provides afact sheet suggesting that wireless service providers “ supply as much advance
information about the nature of its service offerings and the ‘big picture’ plan for service deployment.”
Federal Communications Commission Wireless Telecommunications Bureau, Fact Sheet #2: National
Wireless Facilities Sting Policies (Sept. 17, 1996) at 7 [hereinafter Fact Sheet #2]. The FCC goes on to
support Thompson's suggestion that planners familiarize themselves with cellular siting issues and statutes
by stating, “Local zoning authorities have a strong interest in becoming fully informed about exactly what
they are authorizing, and what will be the long-term effects of facilities siting on land use in their
communities.” Id.

58. See Sprint Spectrum, L.P. v. Jefferson County, 968 F. Supp. 1457 (N.D. Ala. 1997).

59. See Sprint Spectrum, L.P. v. City of Medina, 924 F. Supp. 1036 (W.D. Wash. 1996); Westel-
Milwaukee Co. v. Waworth County, 556 N.W.2d 107 (Wis. Ct. App. 1996).

60. See 4 EDWARD ZIEGLER, RATHKOPF'S THE LAW OF ZONING AND PLANNING 8 55A.02[1] (4th
ed. 1998) (citing Carino v. Pilon, 530 N.Y.S.2d 1022 (N.Y. Sup. Ct. 1988) (upholding denial of variance
and the condtitutionality of ordinance prohibiting tower antennas and satellite dishes on lots of less than
one acre); Schroeder v. Municipal Court, 73 Cal. App. 3d 841 (Cal. Ct. App. 1977) (upholding ordinance
prohibiting radio or television transmitting or receiving antenna over 40 feet in height in single-family
zone)); see also Abbot v. City of Cape Canaveral, 840 F. Supp. 880 (M.D. Fla. 1994) (upholding
location, installation, screening, and height restrictions of satellite dish antennas); Bell Atlantic Mobile
Sys., Inc. v. Zoning Hearing Bd., 676 A.2d 1255 (Pa. Commw. Ct. 1996) (upholding denial of site-plan
approval for cellular antennas).

61. Seegenerally Press Statement, supra note 20; Ziegler, supra note 60.
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purposes that support local zoning power,®” and loca zoning ordinances
traditionally are uphdd as long as they reasonably relate to some zoning
purpose.®® Indeed, section 704 recognizes and preserves state and local authority
to regulate the placement, condruction, and modification of persond wireless
facilities but imposes new standards that govern zoning regulations® The Act is
“intended to remove al bariersto entry in the provison of telecommunications
srvices® in order to encourage the rapid deployment of new
telecommunications technologies. Thus, date and loca governments must
balance federd law againgt loca sovereignty issues.

Merely afew pages of legidation lay out section 704’s regulations,® but the
meaning of the datute remains unclear. 1ssues regarding section 704 include:
what condtitutes a ban on wireless service; what regulatory actions a community
can take without discriminating againgt providers of essentialy smilar services,
and what conditutes an illegd moraorium in relaion to cdlular gSting
applications®

A. General Requirements of Section 704

As gated in the Act, local regulations cannot ban service to an aea® This
means that a community can neither expresdy ban wireless communications

62. See Ziegler, supra note 60, § 55A.02[1]. Some of these purposes are the protection of health
and safety, protection of property values, protection of aesthetics, and protection of the character of the
area. Seeid.

63. “Zoning controls typically may include restrictions on local placement, and installation, as well
as height, fencing minimum area, setback, and screening, painting, or landscaping requirements.” 1d.
(citing generally Thomas J. Ragonetti, A Towering Problem? Land Use Regulation of Commercial
Broadcasting Towers, 15 ZONING & PLANNING L. REPT. 9 (1992)).

64. SeeZiegler, supra note 60, § 55A.03[2]; see also supra note 34 and accompanying text.

65. H.R. CONF. REP. NO. 104-458, at 126 (1996), reprinted in 1996 U.S.C.C.A.N. 124, 138.
Specificaly, section 704 of the Act provides for the “ express preemption of loca regulation of cellular and
persona wireless facilities in a number of limited areas and imposed several federal standards on loca
regulation of these facilities.” Ziegler, supra note 60, § 55A.03[2]; see also Degnan et a., supra note 45.

The legidative history of the Act evidences the competitive objective: “The managers on the part of
the House and the Senate [intend] to provide for a pro-competitive, de-regulatory, national policy
framework designed to accelerate rapidly private sector deployment of advanced telecommunications and
information technologies and services to all Americans by opening al telecommunications markets to
competition. . .."” H.R. CONF. REP. NO. 104-458, at 113 (1996), reprinted in 1996 U.S.C.C.A.N. 124.

66. For thetext of the statute, see supra note 37.

67. Courts around the country are also deciding what information must be present in the written
findings denying the application of a telecommunications provider. For further information on this issue,
seelllinois RSA No. 3, Inc. v. County of Peoria, 963 F. Supp. 732 (C.D. IIl. 1997); Western PCS || Corp.
v. Extraterritorial Zoning Authority, 957 F. Supp. 1230 (D.N.M. 1997); Bell S. Mohility, Inc. v.
Gwinnett County, Georgia, 944 F. Supp. 923 (N.D. Ga. 1996).

68. Seed7 U.S.C. (c)(7)(B)(i)(Il) (Supp. Il 1996). For the text of the statute, see supra note 37.
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services, nor enact legidation having such an effect.” In ther ordinances,
planners must provide for feasible colocation requirements® and generd
location requirements as well as other provisons. The Act does not require Sate
and municipal governments to set aside property for cdl tower Sting but
requires the FCC to provide states with technica support to encourage them to
make property under their jurisdiction available for cell tower placement.™
Locd municipdities may charge reasonable propety use fees to
telecommunication companies.”

Locd officids may seek to control the placement and maintenance of the
towers by requiring telecommunications providers to place antennas on existing

69. Telecommunications companies favor the preemption of state and local governments because it
alows them to put towers on property where a municipal government might otherwise want to restrict
tower siting. See Wireless Lawyer, supra note 34. Additionaly, until the recent Agreement between the
LSGAC and representatives from the telecommunications industry, members of the CTIA sought “federal
preemption of siting and zoning moratoria regulation[s].” In the Matter of Federal Preemption of
Moratoria Regulation Imposed by State and Loca Governments On Siting of Telecommunications
Fecilities, CTIA stated in its petition:

Absent preemption of these moratoria, the Commission ensures at best additiona delay and added costs

in continued rollout of PCS and other wirdless sarvices . ... The uneconomic costs imposed by such

unnecessary, digparate State and local regulation will ultimately be borne by the consumer in the form of

higher rates and delayed services, no doubt contrary to the public interest as expressed in the

CommunicationsAct.

Petition for Declaratory Ruling of the Cellular Telecommunications Industry Association (Dec. 16,
1996) (visited Jan. 31, 1999) <http://Aww.fcc.goviwtb/siting/ctiapet.ntml> [hereinafter CTIA Petition].
CTIA argued that state and local zoning power could not be used to impose moratoria because such delays
amount to bans, which are impermissible under section 704. The CTIA petition stated that the FCC has a
duty to preempt local government zoning moratoria, which operate as barriers to entry. But its explanation
of the balance of power between federal and state governments failed to account for any situation in which
amoratorium might be appropriate. See CTIA Petition, supra. While state and local governments retain
some authority under the Communications Act to regulate zoning, this authority does not comprehend the
erection and maintenance of telecommunications service or provider entry barriers. The Commission’s
preemptive authority arises if and when state and loca government action impedes entry of new
telecommunications services and/or providers. See id. Currently, the CTIA recognizes that moratoria are
sometimes necessary to allow local governments to write comprehensive zoning policies that comply with
the standards of the Act. See Agreement, supra note 20 and accompanying text.

70. Colocation requirements, often called shared use requirements, specify that applicants for
commercial wireless telecommunications service towers or support structures must design their towers
structurally, electrically, and in al other respects, to accommodate at least two additional users if the
tower is over one hundred feet high or for at least one additional user if the tower is over 60 feet high.
Colocation/tower-sharing requirements are often seen by telecommunications providers as anticompetitive,
however, to date, there have been no antitrust suits concerning this matter. Tower sharing results in fewer
towers in a community, but companies generally must construct taller towers, because they must place
antennas of competing companies a certain distance apart. Some communities choose to exclude tower
sharing provisions because of concerns about tower height rather than tower quantity.

71. For thetext of the statute, see supra note 37.

72. Obvious questions that arise out of this provision include what is reasonable and how much
incentive do states really have to provide rights-of-way and easements to telecommunications companies.
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public property structures when technically possible”® Placing antennas on
public property may dlow locd government officids to ensure that
telecommunication companies are maintaining cell towers properly.™ Allowing
cdlular tower sting on government property aso potentialy reduces the number
of antennas scattered randomly throughout the community, and benefits the
entire community both by extending persona wirdess services into the
community and by generating revenue from the rentd cost of government
property.”

According to section 704, loca regulations cannot prohibit call tower Sting
due to possble hedth problems caused by the tower's radio frequency
emissons if the emissions meat FCC guiddines In Westinghouse Electric
Corp. v. Township of Hamptown,” the Commonwedth Court of Pennsylvania
upheld the reversal of the township’'s denid of a cdl tower permit to Cdlular
One.”® The court held that, under Pennsylvania state law, a showing by the
zoning board that the cell tower would possibly rather than probably have an
adverse impact on the community was insufficient grounds for denia of Celular
One's permit gpplication.” The court stated that, although the Act was not in
place when the township originaly dismissed Cdlular One's application, the
Act indicates that governmental entities cannot deny petitions based on
unsubstantiated clams about the effects of eectromagnetic radiation.®

73. See Moura, supra note 10. For example, the City of Palo Alto rented a right-of-way for a
telecommunications utility and received an annual lease payment and free fiber optic service between
some of its buildings in exchange for providing free duct space to the telecommunications company. See
id. “In most cases, telecommunications providers decide to do their own trenching or boring to put in
telecommunications lines. Nevertheless, it is in the best interests of al cities to inventory what surplus
conduits and rights-of-ways they may own suitable for rental by telecommunications providers.” 1d.
“Several cities in California have aready retained the services of companies such as Coldwell-Banker,
Kingston Cole and Associates, and TelNet Communications Group to act as leasing agents to, in effect,
market city property for these antenna locations. This seems to be a key revenue opportunity that cities
should consider.” Id.

74. See supra notes 60-63 and accompanying text.

75. SeeMoura, supra note 10.

76. See47 U.S.C. §332(c)(7)(B)(iv) (Supp. Il 1996). For the text of the statute, see supra note 37.
Additionally, section 704(b) of the Act requires the FCC to establish new rules regarding the
environmental effects of radio frequency emissions that are under consideration in ET Docket 93-62
within 180 days of the enactment of the Act. See Westinghouse Electric Corp. v. Township of Hamptown,
686 A.2d 905 (Pa. Commw. Ct. 1996).

77. 686 A.2d 905 (Pa. Commw. Ct. 1996).

78. Seeid. at 908.

79. Thetrial court found that the “evidence did not demonstrate ‘to a high degree of probability that
the use will adversely impact on the public interest; the mere possibility of adverse impact is not enough.”
1d. at 906 (quoting Brentwood Borough v. Cooper, 431 A.2d 1177, 1179 (Pa. Commw. Ct. 1981)).

80. See47 U.S.C. §332(c)(7)(B)(iv) (Supp. Il 1996). For the text of the statute, see supra note 37.
The court in Westinghouse held that “even without the direction of [the Act] the trial court properly held
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Therefore, the denia wasimproper.

Section 704 dso provides that local regulations cannot unreasonably
discriminate against any wireless service provider in favor of another ® A dity is
dlowed, however, to make reasonable didinctions in its regulatory trestment of
different cdl tower applications® In Westd-Milwaukee Co. v. Walworth
County,®® the Court of Appeds of Wisconsin noted that the Act made
substantive changes to the zoning process®* In addition to remanding the denid
of apermit for acdlular tower to the digtrict court for further congderation, the
court discussed baancing the county’s zoning concerns with the Act's
nondiscriminatory provision.®

B. What Constitutes a Reasonable Period of Time Under the Act

The Act provides that locd officials must evaluate gpplications for wireless
towers and support structures within a reasonable period of time, considering
the nature and scope of the request.®® Many municipalities aready have found
themselves in court over this matter.®” Idedlly, governments impose moratoria to
give themsdves time to enact proper tower sting legidation® Many
municipalities, however, are usng moratoria to dal or prohibit wirdess

that the Objectors had not met their burden of proving a high degree of probability that the use would
adversely impact on the public interest.” Westinghouse, 686 A.2d at 908 n.4.

81. See47 U.S.C. §332(c)(7)(B)(i)(1). For the text of the statute see supra note 37.

82. “For example, the [Conference Committee] do[es] not intend that if a State or local government
grants a permit in a commercia district, it must also grant a permit for a competitor's . . . tower in a
residential district.” H.R. CONF. REP. NO. 104-458, at 208 (1996), reprinted in 1996 U.S.C.C.A.N. 124,
222. See generally Westel-Milwaukee Co. v. Waworth County, 556 N.W.2d 107 (Wis. Ct. App. 1996)
(remanding discrimination suit for retroactive application of Act’s provisions).

83. 556 N.W.2d 107 (Wis. Ct. App. 1996).

84. Seeid. at 109. Westel-Milwaukee was the first case in which the Court of Appesals of Wisconsin
applied section 704 of the Act. The court noted that aside from the provisions of section 704, “the Act
places no other limits on ‘the authority of a State or local government or instrumentality thereof over
decisions regarding the placement, construction, and modification of personal wireless service facilities.””
Id. (quoting 47 U.S.C. 8§ 332(c)(7)(A) (Supp. I 1996)).

85. Seeid. The court also noted that any person or corporation adversely affected by a state or local
government’s action or failure to comply with section 704 may seek review in the courts. Seeid. at 109.
Such review is on an expedited basis. See 47 U.S.C. 8§ 332(c)(7)(B)(v). For the text of the statute, see
supra note 37.

86. See47 U.S.C. § 332(c)(7)(B)(ii). For the text of the statute, see supra note 37.

87. See World of Wireless Communications, Antenna Moratoria Search (visited Apr. 6, 1999)
<http:/Mww.wow-com.com/lawpol/antenna/seeall.cfm>. This web page lists most of the moratoria that
local governments have imposed in the past year and how telecommuni cations companies have responded.
It classifies each moratorium by date, city or county, state, type, duration, reason, and current status.

88. See supra note 44 and accompanying text; see also infra note 149. “To avoid writing bad law,
some communities have instituted siting moratoria until they have ample opportunity to research and
formulate regulations that are fair to both community and industry.” Gregory, supra note 11.
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communications providers from erecting towers® Thus, wirdess service
providers are looking to the Judiciary for relief from local moratoria®

In Sprint Spectrum, L.P. v. City of Medina,”* the United States District
Court for the Western Didrict of Washington held that a city’s six-month
moratorium satisfied section 704 and therefore was not an illegd ban on
telecommunication services within the community.” The digtrict court based its
decison on the plain language of the statute and its legidative history.® In
contrast, the court in Sprint Spectrum, L.P. v. Town of West Seneca® held that
atown board's lack of action on an gpplication, after a ninety-day moratorium
expired, constituted aviolation of the Act.®

In Sprint Spectrum, L.P. v. Jefferson County™ the court held a moratorium
null and void because it amounted to “unreasonable discrimination” between
telecommunications companies”” a direct violation of the Act. This ruling has

89. See Brad Stone, The Great Cell Invasion, NEWSWEEK, Nov. 10, 1997, at 88. “Because of [the
Sprint Spectrum, L.P. v. City of Medina, 924 F. Supp. 1036 (W.D. Wash. 1996)] ruling, there are 606
moratoria currently in effect around the country on the siting of wireless facilities.” 1d.; see also CTIA
Petition, supra note 69. “The deployment of an efficient and ubiquitous wireless telecommunications
infrastructure is being threatened by State and local regulation nationwide expressly prohibiting the
construction of additional tower sites. These regulations exceed the bounds of reasonableness by imposing
absolute restrictions for extended periods of time.” 1d.

90. Seegenerally, Evans, supra note 3, at 987 & n.92.

91. 924 F. Supp. 1036 (W.D. Wash. 1996).

92. Themoratorium in question was passed just five days after the effective date of the Act.

[The] city’ smoratorium . . . isnot a prohibition on wirdessfacilities, nor doesit have aprohibiting effect.

It is, rather, a short-term suspension of permit-issuing while the City gathers information and processes

goplications. Nothing in the record suggests that thisis other than a necessary and bona fide effort to act

carefully in afield with rapidly evolving technology. Nothing in the moratorium would prevent Sprint's
goplication, or anyone e <e's, from being granted.
Medina, 924 F. Supp. at 1040.

93. Specificaly, the court quoted the Joint Explanatory Statement of the Congressional Committee
of Conference as saying:

If arequest for placement of a persond wirdess service fadility involves a zoning variance or a public

hearing or comment process, the time period for rendering a decision will be the usud period under such

drecumgtances It is not the intent of this provison to give preferentia trestment to the persond wirdess
service indudtry in the processng of requests, or to subject ther requests to any but the generdly
goplicabletime framesfor zoning decison.

Id. (quoting H.R. CONF. REP. NO. 104-458, at 208 (1996), reprinted in 1996 U.S.C.C.A.N. 124, 223).

94. 659 N.Y.S.2d (N.Y. Sup. Ct. 1997). In West Seneca the court held that Sprint is “entitled to
have its applications promptly determined and to date, the Town’s actions are tantamount to adenial.” 1d.
at 690.

95. Seeid. The court noted that the town had aso failed to comply with section 704 of the Act by
failing to support its denial of the permit in writing supported by substantiated evidence, and because the
town’s actions had the effect of prohibiting personal wireless serviceto the area. Seeiid. at 689.

96. 968 F. Supp. 1457 (N.D. Ala. 1997).

97. |d. at 1468. The court also spoke to the anticompetitive effects of moritaria:

Providers entering the market severa years ago were not subjected to the same barriers. Indeed, earlier
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atracted a great ded of atention in the legal community® because it was the
firgt case to hold amoratorium imposed by a county attempting to enact cellular
tower dting regulations null and void. The Northern Didtrict of Alabama found
this case factudly distinguishable from earlier cases such as Medina® and
Westdl-Milwaukee Co.,'® which supported a community’s right to impose a
reasonable moratorium on the processing of cdl siting applications.'*

In Jefferson County'® the plaintiff provided personad communications
sarvices to consumers in Jefferson County and surrounding aress. Before the
passage of the Act, Jefferson County did not have an ordinance specificaly
regulating the construction or placement of cdlular towers'® The county
anticipated a flood of cellular tower applications with the passage of the Act.'®
Therefore, the Jefferson County zoning board passed a moratorium on rezoning
property for cell tower use two months before President Clinton signed the 1996
Teecommunications Act into law'® to give the county time to develop a proper

entrants have benefited from the moratoria, in that they have been sheltered from the competitive forces

of afree market, while late entrants offering superior technology have been burdened in their atemptsto

fill gapsin their broadcest pattern and, thereby, to compete.

Id. at 1467. The court further noted that even though the earlier entrants into the Jefferson County market
had utilized equipment based on analog technology, as compared to the plaintiff’s digital technology, the
competitors provided “functionally equivalent services.” Id. at 1467 n.15 (citing Western PCS 11 Corp. v.
Extraterritorial Zoning Auth. of Santa Fe, 957 F. Supp. 1230, 1237 (D.N.M. 1997).

98. For example, the United States District Court for Massachusetts distinguished Jefferson County
in National Telecommunication Advisors, LLC v. Board of Selectmen, 27 F. Supp. 2d 284 (D. Mass.
1998). In Selectmen the court held that the town’s six-month moratorium on the issuance of specia use
permits for wireless communications facilities complied with the Act. The plaintiff argued that the
defendant’ s passage of the moratorium was “merely a delaying tactic” noting that the Berkshire Regional
Planning Commission had sponsored a workshop on “Preparing Towns for the Telecommunications Act
of 1996" more than a year before the defendant adopted the challenged moratorium. 1d. at 286-87. While
the court looked to the Medina and Jefferson County decisions for guidance, it concluded that “each
situation must be independently examined” and evaluated, and held that the chalenged moratorium
complied with the Act. Id. at 287 (quoting Virginia Metronet, Inc. v. Board of Supervisors, 984 F. Supp.
966, 976-77 (E.D. Va 1998) (finding a fourteen-month delay not per se unreasonable under the
Telecommunications Act)).

99. 924 F. Supp. 1036 (W.D. Wash. 1996).

100. 556 N.W.2d 107 (Wis. Ct. App. 1996).

101. Seesupra hotes 84-85, 92 and accompanying text.

102. 968 F. Supp. 1457 (N.D. Ala. 1997).

103. Seeid. at 1461. The county’s existing zoning ordinance alowed the placement of towers in
utility (“U-1") districts and the director of land development for the county noted that “[&] rezoning of
property to adistrict that permits towers requires at least 90 days, and often longer.” Id.

104. The court noted that in al the years preceding passage of the Act, the county had received only
sixteen applications to rezone property to U-1 for the placement of a cellular telephone tower. But after
passage of the Act, applications to rezone property for construction of cell sites virtualy tripled: 45
applications for new tower sites had been filed at the time the case arose. Seeid. at 1461.

105. See supra note 29 and accompanying text.
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cdl tower ordinance.™® The county enacted new zoning guiddines three months
after the origind moratorium but imposed a second moratorium eight months
|ater.”’

The zoning board passed the second moratorium to  encourage
telecommunications companies to voluntarily colocate their antennas and cut
back on the number of new cdl towers erected in Jefferson County.'® When the
second moratorium lgpsed after ninety days, the wirdess service providers
continued their efforts to congtruct individual tower sites ingead of voluntarily
colocating on existing towers.'® Residents complained about the numerous
unsightly towers going up across the county. Thus, the county commisson
imposed a third moratorium to prevent the placement of additiond towers
immediately contiguous to residential neighborhoods™ The moratorium did not
preclude the colocation of antennas on existing towers.™*

The district court held the series of moratoria void due to the Commisson's
noncompliance with the Act.# The court further found that the moratoria hed a
discriminatory  effect.™ Most sgnificantly, the court hed that local
governments must assess persond communication service providers pending
applications using the zoning ordinance provisons in effect on the date the
company files the applications, rather than using proposed zoning provisons.™

The court proclaimed that this holding was consigtent with Medina™ and
that the moratoria in the two cases were diginguishable. In Medina the
moratorium did not stop the issuance of permits, but rather the processing of
applications.™® Additiondly, the Medina City Council acted pursuant to a
Washington gtatute that explicitly authorized the ordinances for limited periods.
Because Alabama had no smilar Satute, the Jefferson County court surmised
that the county had no similar power to impose a moratorium.™” The court

106. See supra note 104 and accompanying text.

107. The second moratorium “only applied to applications to rezone property for the purpose of
erecting a cellular telephone tower” as opposed to original moratorium which applied to al cellular tower
issues. Sprint Spectrum, L.P. v. Jefferson County, 968 F. Supp. 1457, 1462.

108. Seeid.

109. Seeid.

110. Seeid. at 1463. The Resolution adopting the third moratorium stated that the county needed the
time in order to develop amendments to better regulate the installation of cell towers.

111. Seeid.

112. Seeid. at 1469.

113. Seeid.; see also supra note 97 and accompanying text.

114. See Jefferson County, 968 F. Supp. at 1464.

115. Medina, 924 F. Supp. 1036.

116. See supra notes 91-93 and accompanying text.

117. See Jefferson County, 968 F. Supp. at 1466. This holding indicates a distinct victory for
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analogized the case to West Senecca™® where the town postponed actions on all
applicationsfor cell towers for no apparent reason.™®

The Jefferson County court also noted that the defendant violated the Act by
failing to offer alegitimate explanation as to why the pending applications were,
in essence, denied during the moratoria® The court stated that there must be
“substantial evidence’'#* that amounts to more than just general concerns of the
citizens for the Commission to legitimately deny any permits'#

While Jefferson County is gill consdered the leading case on cdlular tower
moratoria, there is no consensus among the courts on what congtitutes proper
moratoria in most Stuations™ The leading cases on moratoria suggest,
however, that the longer the moratoria, the more likely the court will find that
the locd government had improper motives for its enactment. Additionaly,
courts are more likely to declare a moratorium invdid if the local government
completely ceases to consder permit requests while they revise their land use
policies to comply with the Act. Findly, courts will not tolerate a moratorium

telecommunications companies as it basically says that the new ordinances local municipalities are trying
to initiate during brief moratoria might not carry as much weight as municipa planners had hoped. To
date, no other court hasinterpreted the holding in Jefferson County.
118. 659 N.Y.S.2d (N.Y. Sup. Ct. 1997). For a discussion of the West Seneca decision, see supra
notes 94-95 and accompanying text.
119. See Jefferson County, 969 F. Supp. at 1466. Additionally, the Jefferson County court said that
the acts of the commission were anticompetitive to expansion of the communications services in Jefferson
County because they shielded the owners of aready erected towers from outside competition. See id. at
1468.
120. See Jefferson County, 968 F. Supp. at 1468-69.
121. The legidative history of the Act indicates “[t]he phrase ‘substantial evidence contained in a
written record’ is the traditional standard used for judicial review of agency actions” H.R. CONF. RPT.
No. 104-458 at 208 (1996), reprinted in 1996 U.S.C.C.A.N. 124, 223. “Substantial evidence” as
construed by the courts means “more than a mere scintilla. 1t means such relevant evidence as areasonable
mind might accept as adequate to support a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S.
474, 477 (1951) (internal quotations omitted). Commentators have also noted that the “substantial
evidence” standard set forth in section 704
must be distinguished from the much more lenient ‘arbitrary and capricious’ standard st forth in the
Adminigtrative Procedure Act which aso provides for judicia review of agency action. The substantia
evidence test requires the court to “take a harder look at [agency] action than [it] would if [the court]
were reviewing the action under the more deferentia arbitrary and capricious standard applicable to
agencies governed by the Adminigtrative Procedure Act.

Degnan et al., supra note 45, at 120 (interna citations omitted) (alterationsin original).

122. Jefferson County, 968 F. Supp. at 1468-69. The commission’s statement that “it is in the best
interest of the County that no further communication towers be authorized or permitted pending the
consideration and adoption of the proposed amendments’ was not substantial evidence for the decision. 1d.
Other courts had aready addressed the Act’s requirement that local governmentsissue in writing decisions
denying applications for wireless services. See supra note 67 and accompanying text.

123. See, eg., Nationa Telecommunication Advisors, LLC v. Board of Selectmen, 27 F. Supp. 2d
284 (D. Mass. 1998) (stating that each situation must be independently examined and evaluated); Virginia
Metronet, Inc. v. Board of Supervisors, 984 F. Supp. 966, 976-77 (E.D. Va. 1998) (same).
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that is enacted for the purpose of halting cellular expansion.®
IV. DEFINING A PROPER MORATORIUM

The problems associated with cdlular Sting are not likely to abate in the
near future. Communities that have not yet enacted proper legidation lack clear
sandards upon which to base their zoning and planning decisons regarding
cdlular towers'® To dleviate this problem, courts should establish a clear and
condse test outlining permissble zoning and planning power under section
704.% Moratoria are the most popular solution to the “cell mania’ problem,™’
and courts frequently must assess the vaidity of moratoria. Specifically, courts
must determine whether communities may enact moratoria while they attempt to
edtablish or modify cdlular tower ordinances. During their deliberations, courts
should evaluate what congtitutes a reasonable period of time for a moratorium
and determine when a moratorium is appropriate. Courts must dso define
adequate reasons for denying cdl tower siting applications.””®

124. SeeEvans, supra note 3, at 1005.

125. See Baker, supra note 8 and accompanying text.

126. For agenerd discussion of the cellular tower problem see Dean J. Donatelli, Locating Cellular
Telephone Facilities: How Should Communities Answer when Cellular Telephone Companies Call?,
27 RUTGERS L.J. 447 (1996).

127. Seesupra note 50 and accompanying text.

128. Whether cell towers are a public utility is another issue that courts around the country are
presently trying to decide. Most courts are adopting the attitude that cellular services are not a public
utility.

Cell towers should not be considered a public utility because they are not essentia services that are
provided to the public. See Ziegler, supra note 60, § 55A.02[10][c] & n.57. “Public utilities’ generally
refer to entities engaged in regularly supplying the public with “some commodity or service which is of
public consequence or need, (for instance electricity, gas, water, transportation, or telephone services),
regulated and controlled by a state or federal regulatory commission, and which may often have power of
eminent domain.” 1d. A public utility isaternatively defined as:

A privately owned and operated business whose services are S0 essentia to the generd public asto judtify

the grant of specid franchises for the use of public property or of the right of eminent domain, in

condderation of which the owners must serve dl persons who gpply, without discrimingtion. It is dways

avirtua monopoly.
BLACK'SLAW DICTIONARY 1232 (6th ed. 1990). By enacting an ordinance stating that a cell tower is not
aessential service, communities can try to avoid this question. “Whether a specific land use or structureis
within the scope of the term ‘public utilities' as that term is used in a specific statutory exemption
provision or local ordinance has been a contested issue in a number of court decisions.” Ziegler, supra
note 60, § 55A.02[10][c]. For instance, the court in Akron Cellular Telephone Co. v. City of Hudson
Village, 684 N.E.2d 734 (Ohio Ct. App. 1996), affirmed a lower court decision which supported the
Hudson zoning inspector's deniad of Celular One's application for an exemption from zoning
requirements, which had been based on Cellular One's alleged status as a “public utility” providing an
“essential service.” The court in Bell Atlantic Mobile Systems, Inc. v. Zoning Hearing Board, 676 A.2d
1255 (Pa. Commw. Ct. 1996), held that a provider was not “public utility” providing “essential services’
S0 as to entitle the provider to erect cellular telephone antennas in a specia residential district, according
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Courts ultimately should retain the power to decide what conditutes a
reasonable period of time to act on “any request for authorization to place,
construct, or modify personal wireless facilities”** as provided by section 704,
on a case-by-case bads because dl governmenta entities operate in a different
manner.® This is not to say, however, that legidaive guiddines are
unnecessary. On the contrary, most state and local governments can establish
guidelines and procedures for deding with cell tower gpplications within Sx
months™* Barring extenuating circumstances, once a community revises
application procedures, it should be able to process gpplications within one to
two months.™*

When evauating a specific moratorium, a court should examine the duration
of the moratorium, the stated purpose of the moratorium, the exisence of
gpeciad or extenuating circumstances within a community, and whether the
moratorium is worded to restrict telecommunication services as little as

to the township zoning ordinance. The court in Bell Atlantic Mobile Systems, Inc. v. Borough of Baldwin,
677 A.2d 363 (Pa. Commw. Ct. 1996), held that company’s proposed construction of communications
tower was not a permitted use by right as an “essential service” in the district. The court in River Bend
Farm Development Co. v. Cellular One, No. 95-P-0076, 1996 WL 210783 (Ohio Ct. App. Mar. 8,
1996), held that Cellular One, a company applying for a cell tower building permit is a public utility and
thus is exempt from local zoning regulations. See id. at *3. The court defined a public utility as “[a]ny
persons, firm, corporation, governmental agency or board fully authorized to furnish and furnishing to the
public, electricity, gas, steam, telephone, telegraphy, transportation, water or any other similar public
utilities.” Id. (internal quotations omitted). Thus, there is no general consensus as to whether or not
personal wireless service should be considered a public utility.

129. 47 U.S.C. § 332(c)(7)(ii) (Supp. Il 1996). For thetext of the statute, see supra note 37.

130. The FCC has stated:

In certain instances, state and loca governments may benefit from abrief, finite period of condderationin
order to set up a process for the orderly handling of fadilities sting requests. These brief periods of
condderation may be mogt effective if the state or loca government communicates dearly to wirdess
service providers the specific duration of the moratorium, the tasks that the local governmentd entity
intends to accomplish during the moratorium and the ways in which the wirdess service providers can
help the locd government to achieve the date gods of the moratorium by, for example, providing
additional informetion about their nesds and about their services.
Fact Sheet #2, supra note 57, at 10.

131. See Sprint Spectrum, L.P. v. City of Medina, 924 F. Supp. 1036 (W.D. Wash. 1996). For a
general overview of the moratoria that have been passed in the United states in the past year, see
Everything Wireless, supra note 87.

132. On February 20, 1997, FCC Chairman Hundt sent letters to various communities concerning
moratoria the communities had allegedly adopted regarding the siting of telecommunications facilities. An
excerpt from this form letter stated, “Many communities are able to process [cellular tower siting]
applicationsin as little as two months, with some as short as one month. In other cases, the pace is dower.
The underlying causes for those differences should be explained.” Federal Communications Commission,
Wireless Facilities Sting | ssues—Archive (visited Apr. 6, 1999)
<http://www.fcc.gov/wtb/siting/sitingarchive.html>.  Additionally, the recently announced Agreement
between the LSGAC and representatives from the telecommunications industry endorse the 180 day
guidelines for moratoria. See Agreement, supra note 20 and accompanying text.
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possible. Courts generdly should uphold a first time moratorium lasting less
than two months, because it probably exigts to dlow communities to enact
proper cdlular tower legidation.® Accordingly, courts should andyze multiple
moratoria by the same community or firg time moratoria lagting longer than six
months with heightened scrutiny.**' Nothing within the text of section 704
prevents a court from upholding a moratorium lasting longer than sx months,
aslong asit does not unduly prohibit the placement of cellular towers™®

The question of how long it takes to enact proper zoning legidation has no
definitive answer. The FCC has indicated that many governments process
applications in less than two months.™® Considering the potentia effect that
zoning legidation may have on future land use, however, courts may exhibit
leniency as seen in Medina,™*’ when the approved moratorium lasted for six
months™® Generdly, sx months gives locd government time to enact
legidation without disregarding other duties or overcompensating for other
emergencies that might arise. The sx month time period aso provides time for
municipalities to consult with industry representatives and modify out-of-date
regulations.”®

Thusfar, case law does not provide a solid example of agtuation inwhich a
court will approve a community’s moratorium and there are only a few cases
that have directly discussed the vaidity of moratoria'® Commentators have

133. Seesupra note 132 and accompanying text.
134. In examining a moratorium with heightened scrutiny, a court should look to see if the statute
serves a compelling interest and that the means are narrowly tailored to serve that interest and are as least
restrictive as possible.
135. For thetext of the statute, see supra note 37.
136. Seesupranote132.
137. See Sprint Spectrum, L.P. v. City of Medina, 924 F. Supp. 1036 (W.D. Wash. 1996).
138. It is presumed that these extra months gave planners the time they needed to consult with their
atorneys, land use experts, and citizens of the community.
139. Inits recommendation to deny CTIA’s petition to preempt all local zoning moratoria affecting
the siting of wireless telecommunications facilities, the LSGAC stated:
The record before the Commission does not demondirate thet federa government action is warranted.
Loca governments are developing new guiddines and policies and revisng ordinances to govern
placement of wirdessfacilities Moratoria have permitted communities, often in close consultation with
industry representatives, to modify out-of-date regulations and fadilitate the placement of fadilities. In
many communities, the adoption of a moratorium has been followed by the adoption of dear Sting
policies and procedures that properly balance locd safety and aesthetic concerns with the desire of many
local resdentsto have accessto rliable persond wirdessservice

Federal Communications Commission, FCC Local and State Government Advisory Committee Advisory

Recommendation Number 4: CTIA Petition for Declaratory Ruling (DA 96-2140) (June 27, 1997)

(visited Apr. 6, 1999) <http://www.fcc.gov/statel ocal/recommendationd.html>.

140. Compare Sprint Spectrum, L.P. v. Jefferson County, 968 F. Supp. 1457 (N.D. Ala. 1997), with
Sprint Spectrum, L.P. v. City of Medina, 924 F. Supp. 1036 (W.D. Wash. 1996), and Westel-Milwaukee
Co. v. Walworth County, 556 N.W.2d 107 (Wis. Ct. App. 1996).
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reconciled Jefferson County™** and Medina™* because of their digtinct fact
patterns. These cases, however, do not provide comprehensve guidance to
lower courts regarding when moratoria are proper and consstent with section
704.

There is little case law to guide courts in their evauation of moratoria
Medina, however, correctly suggests that moratoria that suspend the issuance,
rather than the processing of applications, are reasonable and necessary. Such
moratoria alow communities to address cell tower sting by evauating long-
term land use issues and enacting or revising relevant ordinances® As the
Medina court noted, there is nothing in the text or legidative history of the Act
suggesting that Congress meant to preclude the careful congderation of land use
issues™ Therefore, unless a local political body lacks the power to enact
moratoria, as was the case in Jefferson County,™* courts should not consider
moratoria of reasonable duration per seinvaid under section 704.

Community planners should follow certain procedures to ensure that a
court’s favorable assessment of a particular moratorium. The plain language of
any moratorium clearly should dtate its duration and particular tasks that local
plannersintend to accomplish during the moratorium.**® As a practica metter, a
moratorium might list specific information that the government is seeking from
telecommunications providers so they can furnish the information and expedite

141. Jefferson County, 968 F. Supp. 1457.

142. Medina, 924 F. Supp. 1036.

143. Seeid.; supra notes 92-93 and accompanying text.

144. See Medina, 924 F. Supp. 1036. Asthe court stated in its opinion,

There is nothing to suggest that Congress, by requiring action within a ressonable period of time,
intended to force loca government procedures onto a rigid timetable where the circumstances call for
study, ddliberation, and decision-making among competing applicants. . . . The generaly gpplicable time
frames for zoning decisons, in Washington, may include reasonable moratoria adopted in compliance
with statelaw.

1d. at 1040 (internal quotations omitted).
145. Infinding the series of moratoria which suspended the processing and issuance of cellular tower
permits invalid, the court compared Jefferson County’s power to issue moratoria to that of the town of
Medina:
[T]he Medina city council acted pursuant to a state satute, explicitly authorizing the impostion of
moratoria or interim zoning ordinances for limited periods. As previoudy noted, however, Alabama hes
no smilar satute enabling the Jefferson County Commission to utilize moratoria as vaid zoning tools
At best, such power arises by implication, and then only as an emergency response to subgtantia threets
to public hedth and safety.

Jefferson County, 968 F. Supp. 1457 at 1466 (internal citations omitted).

146. The city of Pullman, Washington adopted a moratorium that basicaly conforms with
suggestions by the FCC and should act as a model for other communities trying to enact a proper
moratorium. Seeinfra note 148
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the enactment of proper legidation.™"’
The following mode ordinance is an example of a proper moratorium:**

WHEREAS, it appears to this Council that recent federal legidation
related to the communications industry has produced persistent current
interest, and is expected to produce new interest in the future, in the
provision of cdlular communication coverage in the City of XY Z; and,

WHEREAS, the current Zoning Code of the City of XYZ was
adopted at atime before cdlular communication towers were anticipated,
and, therefore, appropriate siting and development slandards do not exig;
and,

WHEREAS, the uncontrolled dting of such communication towers
could have sgnificant adverse effects and cause irreparable harm; and,

WHEREAS, long delays and uncertainty of the permit process due to
lack of clear Sting and development standards is an unreasonable
limitation upon the communications companies seeking to provide
cdlular sarvice and,

WHEREAS, it is necessary for the City to act carefully in afield with
rapidly evolving technology and undertake a deliberative public process
to edablish policy, sandards, and procedures related to the sting of
antennatowers; now, therefore,

THE CITY COUNCIL OF THECITY OF XYZ DOES ORDAIN
ASFOLLOWS:

SECTION 1: That the above recitals are adopted as Findings of Fact,
which clearly indicate that an emergency exists and thereby judtify the
imposition of a 180-day moratorium pursuant to State Code 1234 on the
dting of cdlular telephone or Smilar type communication antennas on
towersin the City of XYZ.

SECTION 2: During the period of this City Council moratorium, the
City will develop appropriate dting criteria and limitations to govern
future cdlular telephone and dmilar type communication antennas.
These will a a minimum include potentia number or dengty limitations
for such towers in al zone didricts and on public property. Also during
this moratorium, the City will develop an appropriate permitting process
for congdering sSting requests. The City Planning Commission will

147. SeeFact Sheet #2, supra note 57, at 10.
148. Adopted from Pullman, Wash., Ordinance 96-11 (June 18, 1996) (visited Apr. 6, 1999)
<http://www.mrsc.org/ords/m-g/P8-96-11.htm>.
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conduct at leest one public hearing on the criteria or limitations and
permitting process, and make recommendations to the City Council.

SECTION 3: Wireless communications providers, who have gpplied
for permits, will have their permits processed during the time of this
moratorium and can asss locd officias by furnishing studies, reports,
summaries, etc. on [the information the Council is seeking].

SECTION 4: The tasks described in Section 2 will require
approximately 180 days to complete. Therefore, this ordinance shall
expire 180 days after passage [or specific date].

SECTION 5: Because it is found and declared that a public
emergency exigs, pursuant to State Code 1234 judtifying the immediate
effectiveness of this ordinance, this ordinance shdl take effect and bein
full forceimmediately upon its passage.

[proper signatures and notary sedlq|

The modd moratorium complies with the proposed test for evauating the
propriety of a moratorium. The preamble clearly identifies the purpose for the
moratorium and the goals of the city council in establishing the moratorium and
provides a definite expiration date. The impogtion of the moratorium does not
halt the processing of tower permit gpplications, which ensures that when the
municipdity lifts moratorium, it will grant applications complying with new
policies as soon as possble. Additiondly, the moratorium clearly cdls for
specific information from wirdess sarvice providers, which facilitates
communication between the affected parties and ensures that no party is
surprised by the resulting permit decisons or requirements. Lastly, the
moratorium is nondiscriminatory and ensures that the loca government has time
to deal with complicated land use issues.

Moratoria, while drongly disfavored by telecommunications providers,
effectivey dlow locd planners to enact forward looking legidation that
addresses the growing siting issues facing communities."*® Moratoria certainly
are not the only solution for acommunity caught without a tower ordinance, but
they provide a good short-term solution for communities committed to
formulating comprehensive tower sSting ordinances and avoiding presumably

149. See Armando Machado, Ban Issued on Cell Towers: County Will Not Take Applications for
Next Sx Months, SKAGIT VALLEY HERALD, Sept. 18, 1997 at A3. “The commissioners [of Skagit
County] say the moratorium, in all unincorporated areas, will alow time for planning officials to prepare
the cell-tower ordinance with stricter, more specific requirements than the general special-use regulations
the county has been using.” Id.



1999] CELLULAR TOWER SITING MORATORIA 217

inadequate piecemed legidation.™

Currently, the FCC is attempting to address issues that have surfaced as a
result of the Act. Several community leaders and telecommunications
companies have met to try to decifer prominent issues, but these conferences
have not yidded adequate resolutions to &l of the problems™ The proposed
test provides flexihility that is needed when dedling with the quickly intengfying
cdl tower crigs The tet accommodates actions taken by municipa
governments today and provides for changing technology in the future.

V. CONCLUSION

Section 704 of the Act adequately addressed cell tower problems but left
many unanswered questions. Loca communities and courts must ensure that
cdl tower gting is regulated properly in the future. As indicated by the
legidative history of section 704, no single entity has complete control over
cellular tower Sting. States and local municipalities still possess zoning power,

150. See Sprint Spectrum, L.P. v. Jefferson County, 968 F. Supp. 1457 (N.D. Ala. 1997); see also
supra notes 96-118 and accompanying text. Hastily enacted ordinances generally tend not to state
guidelines for wireless telecommunicationsin terms of community goals. Many of these ordinances have a
practical effect of banning service to a certain area because such ordinances prohibit towers or supporting
structuresin areas that have been zoned for residential or nonindustrial uses. Some communities have also
tried to adopt provisions for which the local government does not possess the necessary authority. See
Thompson, supra note 9, at Ch. 5. Michele Farquhar, Chief of the Federal Communications Commission
Wireless Telecommunications Services Bureau, commented that “[1Jocal governments need to be cautious
and aware of afew issues that affect the significance of their telecommunications policy” such as whether
service providers will be able meet the demand of their customers and discrimination claims. Baker, supra
note 8, at 11. Although the FCC has tried to facilitate talks between community planners and
telecommunications providers, companies still remain reluctant to colocate antennas on the towers of
competitors or alow antennas to be placed on their towers. See id. Additionally, make-shift and piece-
mesal legidation often leads to conflicting and confining legidation that accomplishes very little.
Community planners and telecommunications providers cannot count on Congress to help them cope with
the demands of telecommunications companies and the need for quick and well-planned legidation. It took
Congress over sixty years to overhaul the 1934 Telecommunications Act and eliminate inconsistencies
that resulted from the lowly evolving legidation of the past sixty years.
151. SeeBaker, supra note 8, at 5, 11. The recently announced Agreement between the LSGAC and
representatives from the telecommunications industry regarding facility siting implementation represents a
“beginning” to the resolution of some tension between local leaders and telecommunications companies,
according to LSGAC chair, Kenneth Fellman. See Press Statement, supra note 20. Fellman explained
what he felt the Agreement does not do:
This agreement does not meen that [loca governments and wireless communications providers| have
resolved dl digputes.. . . . It does not mean that the LSGAC will be able to resolve dl digoutes with the
various ssgments of the telecommunicationsindustry. It certainly does not meen that the commission will
never again haveto rule on acase seeking preemption of state or local government authority.

Id.

152. SeeH.R. REP. NO. 104-458, at 1 (1996), reprinted in 1996 U.S.C.C.A.N. 124; see also supra
note 65 and accompanying text.
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but the Act precludes some options. Thus, the courts and al sectors of
government must work together to dimulate competition among wireess
communications companies in accordance with FCC guidedines while protecting
the property rights of citizens. Moratoriamay be the best solution to ensure that
loca planners enact solid legidation that dedl's with the long term consequences
of this quickly expanding technology. Although unpopular with
telecommunication providers, properly written, executed, and regulated
moratoriawill help to ensure that the Act accomplishesits god of removing “all
barriersto entry into the provision of telecommunications services.”***

Shannon L. Lopata

153. H.R. REP. NO. 104-458, at 126 (1996), reprinted in 1996 U.S.C.C.A.N. 124, 138.



