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THE LAw oF AWOL. By Alfred Avins. New York: Oceania Publi-
cations, 1957, Pp. 288. $4.95.

A MANUAL OF COURTS-MARTIAL PRACTICE AND APPEAL. By Ben-
jamin Feld. New York: Oceania Publications, 1957. Pp. 192. $5.00.

There are a number of signs that American law may be in the
process of a basic change (or anyway there are to those who think
it is about time). In theory we have presently a system governed by
case law; and, despite the presence of a large number of statutes,
this is still largely true in fact as well. One has only to look at law
reviews and such publications as Annotated Law Reports to realize the
dominance of the judicial decision as a source of law. These decisions,
however, have grown quite unmanageable. Their enormous number
makes an authoritative statement of “the law” on a point impossible
without an enormous amount of research. In fact, in view of defects
in the index systems, it may be that such a statement cannot be made.
Perhaps as a result of this, the stirrings of a movement towards cod-
ification seem evident. Thus, there are the various uniform laws,
most notably the Uniform Commercial Code which takes over a much
larger section of the law than any previous American code has at-
tempted (except perhaps the Field codes). Furthermore, the formu-
lation of the Restatements by the American Law Institute could ob-
viously lead towards total codification of private law.?

If codification should come, it will come to a legal community which
has been thoroughly trained in the case tradition—for decades the
‘“case system” has been standard in American law schools. It is, then,
a subject of some interest—one almost said concern—to wonder how
these lawyers and judges will deal with codes.

In the past their general attitude has been hostile. The maxim
“statutes in derogation of common law must be strictly construed” is
perhaps indicative. The history of the various statutes that abolished
the forms of action, and, for that matter, the history of the interpreta-
tion and acceptance or rejection of the uniform commercial laws, bears
out one’s feeling as to this attitude.

Still, there were special circumstances in all these cases that might
have led to these results. The real test of the abilities of common law
lawyers to deal with a code would arise if they faced a code which dealt
with a subject matter in which there were no vested interests in par-
ticular rules of law, a code which was well drafted, and one in which
the legislative intent to make a completely fresh start was evident.
Such a situation seems to be present in the case of the Uniform Code

1. There are those, of course, who take the position that the Restatements are
just a phase that the legal profession had to go through—like puberty perhaps—
and are best recognized as that and forgotten. See Arnold, Institute Priests and
Yale Observers—A Reply to Dean Goodrich, 84 U. Pa. L. Rev. 811 (1936).
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of Military Justice.? Drafted by a committee headed by Professor
Edmund M. Morgan,® it has been administered primarily by fairly
recent law school graduates not connected with the military (sup-
posedly better trained than their predecessors) and has had as its
chief interpreter a court composed (initially) of two state supreme
court judges and the former dean of a law school. It was clearly de-
signed to supersede all previous collections of rules that dealt with the
subject and was the result of great dissatisfaction—detestation is not
too strong a word—with the prior law. Further, it has been accom-
panied by a carefully drafted treatise, the Manual for Courts Martial.*

One turns, then, with considerable interest to the two books under
review which, since they deal with several aspects of the work that has
been done under the Code in its first six or seven years, should indicate
how things are going under the Code. Alas, they seem to prove that
one’s worst fears as to the inability of common lawyers to handle a
code are fulfilled a thousand times over. Even more depressing is the
fact that no one seems to be aware that anything terrible has hap-
pened. The result is evidently assumed to be the natural one. So Mr.
Avins cheerfully uses 282 pages to summarize the decisions, both be-
fore and after the enactment of the code, arising out of unauthorized
absence from a military post—an offense dealt with by a section 60
words long (Art. 86 of the Code).* Mr. Feld uses 163 pages to outline
practice under the code and includes numerous case citations. How-
ever, before going into the questions raised by the books, it is only
fair to say that both appear to be fairly useful, and, within their set
limits, complete.

The Feld book might well be used by one who was unfamiliar with
procedures under the Code to orient himself, e.g., a civilian attorney
retained to represent someone accused under the code. I should think
such a person could use it without much difficulty and would get from
it to the Code and Manual. Whether it would be easier to use than the
Code and Manual alone, I cannot say. The Avins book is presumably of
interest only to specialists, probably only to service personnel, It deals
in enormous detail with an offense which—though admittedly the most
common military offense under the Code—does not carry with it a very
large penalty® and hence is usually tried only by a subordinate court

2. T0A Stat. 86 (1956), 10 U.S.C. § 801 (Supp. V, 1958).

8. See Morgan, The Background of the Uniform Code of Military Justice, 6
Vand. L. Rev. 169 (1953).

4, Exec. Order No. 10214, 3 C.F.R. 408 (1949-53 Compilation).

5. 7T0A Stat. 67 (1956), 10 U.S.C. § 886 (Supp. V, 1958).

6. A maximum of one year’s imprisonment for an absence of over 30 days.
Manual for Courts Martial 1951 Para. 127c as amended by Exec. Order No. 10566,
3 C.F.R. 713 (Supp. 1954). An absence of the type principally dealt with by M.
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and not by a General Court Martial. Lawyers are not normally in-
volved in cases before subordinate courts-martial, though they may be.
Furthermore, most absence cases are fairly cut and dried. It is rare
that one is accused of being absent unless he was in fact absent—some-
thing that can be fairly readily determined. The only question usually
is the amount of punishment to be inflicted. There are, of course, the
unusual cases where it is not clear where the accused was supposed to
be, or where he did not receive orders (or it cannot be proved that he
did) to go to a certain place, and the like. These are what Mr. Avins
deals with, and apparently quite thoroughly. The only thing it seemed
to me (who claims no great expertness in the field) that he should have
included and failed to, was a discussion of the problem of proof of ab-
sence by service record entries—usually the only evidence available—a
most troublesome problem. It should be said that the physical make-up
of the book makes it needlessly difficult to use. It is almost impossible
to tell when one is reading text and when quotation, and, if the latter,
from what. Furthermore, there is too much quotation in the text,
making it difficult to follow the argument. If one ever had a doubt on
the utility of the foot-note in legal writing this book would remove it.
One might add that the text might well be fuller for clarity. However,
since the book’s utility is primarily as a source book for someone pre-
paring an argument in an absence case, this is doubtless not a serious
objection.

It may be said, then, that the authors have on the whole realized
their intentions. It is the intentions that I question. As I understand
it, the intention of both authors is to present an analysis of the “law”
(or portions of it) under the Code and by the law they mean, of course,
the statute as interpreted in the decisions of the various tribunals that
operate under it. Thus they wished to produce something like a hand-
book in sales or bills and notes. There is every reason to suppose that
this approach is general: the Code must be approached through the
cases.” The consequence is obvious. These two books, a year or so
after publication, are already out of date. Because of the intermediate
“courts” (Boards of Review), the bound volumes of decisions are be-
ginning to make a nice respectable mass in the well-appointed library.
It will perhaps aid in understanding the present state of affairs to
quote from Mr. Feld’s book.?

Avins—failure to go to appointed place for duty—ecarries only one month of con-
finement and forfeiture of two-thirds pay for one month.

7. See, e.g., Neff, A Pathway for Trial by Court-Martial, JAG J., March 1959,
p. 3, in which a member of a Navy Board of Review outlines the activities of a
Board of Review with plentiful citations. And see Aycock & Wurfel, Military Law
Under the Uniform Code of Military Justice (1955) (passim).

8. Feld, A Manual of Courts-Martial Practice and Appeal 21 (1957).
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Finding all relevant precedents is, from a practical point of
view, exceedingly difficult. The USCMA publishes its own cases.
An official service report known as the Courts-Martial Reports
(CMR) contains all case opinions of the USCMA and selected
opinions of the Boards of Review in each service. The CMR is

. available in every major command, within and without the United
States, and in some law libraries and law schools. Volumes of this
report, however, are issued in permanent bound form without pre-
liminary advance sheets. An appreciable gap may, therefore, be
expected between the last bound volume of the report and the case
with regard to which the law must be ascertained. The gap is
partially filled by the advance sheet opinions of the USCMA re-
ports. Distribution of the advance sheet opinions is much less
extensive than that of the CMRs. Similarly, the distribution of
the individual mimeographed opinions of the Boards of Review,
and of the opinions not selected for inclusion in the CMR, is very
narrow. Circulation of the opinions of The Judge Advocate Gen-
eral (TJAG) of a particular service is also very restricted. The
most that can be hoped for, therefore, is to be informed of the
opinions of the USCMA as they appear in the USCMA reports,
the advance sheet opinions of the USCMA, the latest mimeo-
graphed opinions of the USCMA, which are normally issued on a
Friday and antedate the advance sheet opinions by a week or two,
and finally, the CMRs. Selected opinions of TJAGs may be found
in the Digest of Opinions—TJAGs of the Armed Forces. See
Appendix 2.

Although legal research is outside the scope of this volume, it
must be noted that case law does not have the same permanency
as statutory law. Often, later cases directly overrule or materially
alter the scope of earlier cases. See U.S. v. Hightower, 5 USCMA
385, 18 CMR 9; U.S. v. Fisher, 4 USCMA 151, 15 CMR 152. In
the civilian community, the Shepard’s Citator system provides a
ready means for evaluating the subsequent judicial history of a
case. The services have provided a like publication for the CMR.
It is known as Citators and Ihdex to CMR. It is an invaluable and
indispensable publication for every counsel in a court-martial
case.

This fanatical devotion to case citation is surely enough to make one
weep. Why should it be thought impossible to reason in any case from
general principles as set forth in a code and treatise that are accepted
by both sides and the court as authoritative, and not worry about what
judges have said? What is gained by having permanently recorded
the ratiocinations of innumerable tribunals on the nature of an “order”
or “hearsay”? To be sure, it is inevitable that some inadequacies in
Code and Manual will appear from time to time. When this occurs,
however, it would seem quite possible to have a clarifying paragraph
or two added to the Manual, or, perhaps, an amendment to the Code.
Activity under the Code is, after all, subject to annual serutiny by the
Court of Military Appeals and the Judge Advocates General who are
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supposed to recommend needed changes.® The situation would seem
ideal for the development of a code approach with continuous amend-
ment. The only thing lacking is anyone willing to try to develop it.
Or, perhaps, any awareness that such a thing exists. The desire to
assure the continuing truth of Gilbert’s phrase that “the law is the
true embodiment of everything that’s excellent” can evidently be satis-
fied only by making sure that “the law” includes every statement ever
made by every judge above the level of a Justice of the Peace. If this
really is the inevitable way common law lawyers will react to a code,
our fate is clear: to be submerged completely by the increasing torrent
of reports. Unless, of course, we can get everything on punch cards.
Doubtless this would be a better solution, though there will be some
hardship when lawyers join assembly line workers and coal miners as
victims of the technological unemployment resulting from automation.
Still, a small price to pay for progress.
WirLiaM C. JONEST

9. 70A Stat. 61 (1956), 10 U.S.C. § 867(g) (Supp. V, 1958).
t Assistant Dean and Assistant Professor of Law, Washington University
Schaol of Law, St. Louis, Missouri.
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