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JUSTICE HOLMES’S PHILOSOPHY

SHELDON M. NOVICK*

I. SUMMARY

The memory of Justice Oliver Wendell Holmes has been recruited by
nearly every movement or school of jurisprudence since his death in
1935, and as a result confusion lingers over what his ideas were, and
what value they might have for us now. The most persistent effort has
been to portray Holmes as a pragmatist, although his views are best de-
scribed as “scientific realism,” the direct opposite—if pragmatism can
have an opposite.

Some of the confusion has arisen because Holmes described ordinary
lawyers and judges as pragmatic; he thought the common law they fash-
ioned was an instrument of social policy, the result of experimentation.
But Holmes, as scholar and judge, held himself aloof from these ordinary
values. He thought a judge’s duty was to preside over the great peaceful
conflicts of the marketplace, and to decide fairly who and what would
prevail in the struggle for life—to choose between pragmatisms, as it
were.

The two codes of duty—the rules of conduct imposed on the crowd,
and the special duties of the gentleman judge—seem to be in conflict, and
this is the tension that commentators on Holmes have often found in his
work. But Holmes harmonized the two codes of duty to his own satisfac-
tion in a larger, personal philosophy that he called “mystical material-
ism,” a faith in the ultimate ends of an evolving, material world. The
judge’s duty was to serve the process of evolution, even though this
might require him to condemn his own society as unfit.

Holmes’s jurisprudence reflected his philosophy. The common law

* Scholar in Residence, Vermont Law School. The author is grateful for assistance from the
Permanent Committee on the Oliver Wendell Holmes Devise; from the Harvard Law School library
and their generously helpful staff for access to the Holmes papers and permission to quote from
them; to Claire Reinhardt and Karen McLaughlin; and to Judge Richard A. Posner and Professor
Albert W. Alschuler, for helpful comments and suggestions. The author alone is responsible for the
views expressed in this article, however.
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was the deposit of an evolving society, moving toward self-awareness and
conscious control of its own further evolution. The Constitution, how-
ever, embodied only relatively fundamental principles in which Holmes
found the judge’s duty to ensure that the struggle for life was carried out
peacefully and fairly.

Holmes expressed his ideas obscurely, which is surprising, because his
ambition was to be remembered as a thinker. He told Anna Lyman Gray
that he would not have done much more than walk across the street to be
promoted from Justice to Chief Justice, but that he wanted to be
remembered as the greatest legal thinker who had ever lived.! It was a
complex ambition, for he wished also to be an artist and a gentleman, as
if to combine Sir Philip Sydney and Baruch Spinoza, whose qualities he
believed ordinarily were incompatible.

To reconcile them, Holmes chose to embed his philosophical discover-
ies in forms acceptable to polite society. Poetry, he found, was not his
medium, but he was a brilliant conversationalist; and so, odd as it seems,
he spun out his theories in sparkling talk and courtly letters to young
women—which for the most part have never been published. Later he
set these theories in more precisely faceted, formal addresses, delivered to
surely somewhat startled audiences in rural New Hampshire and Massa-
chusetts. He presented nicely bound copies of his Speeches? to English
women from good families; and, eventually, his most carefully tested
ideas could be seen moving beneath the surface of his judicial opinions.

This method precluded anything so dull and underbred as an explana-
tion—not that there was any secret about his ideas. “Spinoza is the
boy,” he wrote to Felix Frankfurter, . . . he sees the world as I see it—
and he alone of all the old ones that I know.”®> But Spinoza’s quasi-
mathematical deductions, like all formal systems, were boring and vul-
nerable to attack. To the philosopher Morris R. Cohen, whom he greatly
admired, Holmes wrote in his best swordsman’s manner: “Systems are
forgotten—only a man’s apergus are remembered. I used to say, extrav-
agantly of course, that Kant could have told his main points to a young
lady in ten minutes after dinner.”*

1. Letter from Oliver W. Holmes to Anna L. Gray (Dec. 2, 1910), in Oliver Wendell Holmes,
Jr., Papers, Harvard Law School Library B32 F5 [hereinafter Holmes Papers].

2. OL1vErR W. HOLMES, SPEECHES (5th ed. 1913).

3. Letter from Oliver W. Holmes to Felix Frankfurter (Feb. 15, 1929), in Holmes Papers,
supra note 1, at B29 F12.

4. Letter from Oliver W. Holmes to Morris R. Cohen (Aug. 31, 1920), in LEONORA C, Ro-
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So Holmes never made any systematic presentation of his thought. He
labored patiently at technical philosophy—in a hotel room with no books
available, he wrote out a careful outline of Kant’s Critique of Pure Rea-
son ® for Mrs. Gray—but he did not emulate the academic philosophers.
Impact, not dead pull, did the job, he liked to say. He found and care-
fully polished a few images that conveyed his meaning, but were highly
resistant to analysis or refutation. He compared these images to a com-
plicated mechanism that had gradually been refined into a single,
smooth, oddly shaped brass part.

In my biography of Justice Holmes® it seemed proper to let him have
his effects. But explanation also has its part to play, if only below decks;
so while Holmes lightly touches the helm, we may now trudge down to
the engine room and have a look at the machinery. Most revealing of
Holmes’s thought have been his earliest law writings, published anony-
mously and until recently not identified as his, and the thousands of his
still unpublished letters that I have reviewed as Holmes’s biographer and
as editor of the first edition of Holmes’s collected works.

II. EARLY INFLUENCES

Holmes’s father, the doctor, for whom he was named, was an eight-
eenth century man, an optimist, and an admirer of Leibniz; we must im-
agine him debating the ideas of the Age of Reason with his young son.
The doctor’s, The Autocrat of the Breakfast Table, published in 1858,
began with a combative exchange over Leibniz between the Autocrat and
a “divinity student”—a transparent disguise for his serious, seventeen-
year-old son.”

The doctor believed in reason, and was something of a skeptic in reli-
gion. But he liked to reserve a little green-room for free will, and kept an

SENFIELD, PORTRAIT OF A PHILOSOPHER: MORRIS R. COHEN IN LIFE AND LETTERS 327-28 (1962)
[hereinafter HOLMES-COHEN LETTERS].

5. Holmes Papers, supra note 1.

6. SHELDON M. Novick, HONORABLE JUSTICE: THE LIFE OF OLIVER WENDELL HOLMES
(1989).

7. OLIVER W. HOLMES [SR.], THE AUTOCRAT OF THE BREAKFAST TABLE (Boston, Ticknor
& Fields eds., 1858). Six years later, in 1864, Wendell, by then an infantry officer in the Union Army
in winter quarters, triumphantly concluded the debate by showing that 1+ 1=2 was not necessarily
true in all imaginable worlds—and then characteristically refuting his own argument. Letter from
Oliver W. Holmes to his father (Apr. 18, 1864) and undated fragment of second letter, in OLIVER
W. HorLMES, TOUCHED WITH FIRE: CIviL WAR LETTERS AND DIARY OF OLIVER WENDELL
HoOLMEs, JR. 1861-1864 at 95-97 (Mark DeW. Howe ed., 1946).



706 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 70:703

open mind on spiritualism and whether Bacon wrote Shakespeare. As
the son said later:

[Tlhere was with him as with the rest of his generation a certain softness of

attitude toward the interstitial miracle . . . that I did not feel. The differ-

ence was in the air, although perhaps only the few of my time felt it. The

Origin of Species I think came out when I was in college—H. Spencer an-

nounced his intention to put the universe into our pockets—I hadn’t read

either of them to be sure, but as I say it was in the air. I did read Buckle?—
now almost forgotten—but making a noise in his day. . . . Emerson and

Ruskin were the men that set me on fire. Probably a sceptical temperament

that I got from my mother had something to do with my way of thinking.

Then I was in with the abolitionists, some or many of whom were sceptics

as well as dogmatists. But I think science was at the bottom.’

The scientific atmosphere was a wind sweeping in from Germany.
Holmes’s friends Henry and William James, and Henry and Brooks Ad-
ams, made their pilgrimages to German universities. Ralph Waldo
Emerson and Henry James, Sr. joined the St. Louis Philosophical Soci-
ety, which sought to combine Hegel and American transcendentalism.!®
“Science” in this world meant two things. First, as in socialist countries,
“science” meant the study of hidden, fundamental forces or principles of
history. Emerson said:

Beside all the small reasons we assign, there is a great reason for the exist-

ence of every extant fact; a reason which lies grand and immovable, often

unsuspected, behind it in silence. The Times are the masquerade of the

Eternities; trivial to the dull, tokens of noble and majestic agents to the

wise; the receptacle in which the Past leaves its history; the quarry out of

which the genius of to-day is building up the Future.!!

8. Henry Thomas Buckle’s, HISTORY OF CIVILIZATION IN ENGLAND (1857-61) had an im-
mense impact on English Liberal thought. Buckle attempted to frame a science of history, showing
the development of civilization in response to “laws” of climate and geography.

9. Letter from Oliver W. Holmes to Morris R. Cohen (Feb. 5, 1919), in HoLMES-COHEN
LETTERS, supra note 4, at 321. Holmes’s diaries for the period 1864-1872 show that he had read
Spencer. See infra note 29. Compare the very similar statement, in less personal terms, by John
Acton, Holmes’s English contemporary: “Expressions like: the growth of language, physiology of
the State, national psychology, the mind of the Church, the development of Platonism, the con-
tinuity of law—questions which occupy half the mental activity of our age—were unintelligible to
the eighteenth century—to Hume, Johnson, Smith, Diderot.” John Aston, guoted in MICHAEL
OAKESHOTT, RATIONALISM IN POLITICS AND OTHER Essays 152 n.1 (1962). Oakeshott properly
adds that these concepts have since become unintelligible again.

10. Richard Hyland, Hegel: A User’s Manual, 10 CARDOZO L. REV. 1735, 1763 (1989). I am
indebted to Joanne Ertel for calling this article to my attention.

11. Ralph W. Emerson, 1 The Times, in THE COMPLETE WRITINGS OF RALPH WALDO
EMERSON 80, 80 (1929).
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Seventy years later, Holmes, reflecting on his own career, said, “My chief
interest in the law has been in the effort to show the universal in the
particular—That has kept me alive.”'? In this view, Plato and Kant
were figures in the history of science.

Second, science meant evolution. Scientific inquiry into the spirit of
the time showed that the world was developing, progressing, through the
struggle of contending ideas. Both Emerson and Carlyle inspired
Holmes with their vivid pictures of history as evolution, as the embodi-
ment of advancing ideas, and with their implicit call to heroic accom-
plishment. As to Carlyle, Holmes read and admired both The French
Revolution and Sartor Resartus. When his father asked him the parlor-
game question—what book he would take with him to a desert island—
Holmes answered, “The French Revolution.” '3

But Emerson was the great inspiration of Holmes’s development. One
cannot trace particular ideas in Holmes’s later works to Emerson, but the
older man certainly inspired Holmes to write, and confirmed in him the
attitudes and assumptions that were the context of his work. In the
1850s, when Holmes was in his teens, he saw Emerson on the other side
of the street. He ran over and said, “If I ever do anything, I shall owe a
great deal of it to you.”* In middle life, when he had written the first
article setting out his mature philosophy of law, he sent a copy to
Emerson:

It seems to me that I have learned, after a laborious and somewhat painful
period of probation, that the law opens a way to philosophy as well as any-
thing else, if pursued far enough, and I hope to prove it before I die. Accept
this little piece as written in that faith, and as [a] slight mark of the grati-
tude and respect I feel for you who more than anyone else first started the
philosophical ferment in my mind.!3

Near the end of his life, Holmes said, ‘“The only firebrand of my youth
that burns to me as brightly as ever is Emerson.”!¢

12. Letter from Oliver W. Holmes to Morris R. Cohen (Aug. 31, 1920), in HOLMES-COHEN
LETTERS, supra note 4, at 328.

13. Letter from Oliver W. Holmes to Canon Patrick A. Sheehan (Oct. 27, 1912), in HOLMES-
SHEEHAN CORRESPONDENCE: THE LETTERS OF JUSTICE OLIVER WENDELL HOLMES AND CANON
PATRICK AUGUSTINE SHEEHAN 51 (David H. Burton ed., 1976) [hereinafter HOLMES-SHEEHAN
LETTERS].

14, Id.

15. Letter from Oliver W. Holmes to Ralph W. Emerson, in Emerson Papers, Houghton Li-
brary, Harvard; Holmes Papers, supra note 1, at B42 F20; guoted in NOVICK, supra note 6, at 149.

16. Letter from Oliver W. Holmes to Frederick Pollock (May 20, 1930), in 2 OLIVER W.
HorMEs, HOLMES-POLLOCK LETTERS: THE CORRESPONDENCE OF MR. JUSTICE HOLMES AND SIR
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Emerson encouraged Holmes to exercise his individual judgment and
to test all tradition by his own measure; he embodied the solitary search
for principle that to Holmes was the scientific method. He also intro-
duced Holmes to Plato, another lasting influence in manifold ways.
Holmes—who was always a good example of Harold Bloom’s anxiety of
influence—reacted by opposing Plato’s and Emerson’s idealism, but he
bore the marks of their method all his life. He became especially com-
mitted to the Socratic techniques of investigation—the reductio ad ab-
surdum above all. This became his characteristic test of arguments, in
law as in philosophy. Rights, for instance, were not ultimate, because
taken to their extremes they were absurd; only the power of the state
could be extended without limit and without contradiction.

Holmes summarized his understanding of this world view in two es-
says, which he wrote during the summer following his junior year at col-
lege. In an essay on Plato, he described philosophy as a search for
empirical principles in the material world, and Plato as an early, outmo-
ded scientist.!” In a simultaneous essay on Diirer, he used his under-
standing of scientific principles to describe the development of art, as
shown in the evolution of engraving technique and subject matter.!® In
this remarkable essay, Holmes treated works of art—as he would later
treat judicial opinions—as unconscious expressions of the mentality of
their time. The scientific historian, studying these data, rather than the
artist, could see the principles being revealed.

From his mother, Holmes acquired what he called a skeptical temper-
ament, by which he seemed to mean a sense of acceptance of what was
immediately given and doubt of anything that did not seem obvious. He
also acquired from her a rigid sense of duty, a sense of obligation to
accomplish something definite in each twenty-four hours. She smiled on
his abolitionism, and for his twentieth birthday, on the eve of the Civil
War, she gave him a life of Sir Philip Sydney, the chivalric model of a
gentleman. Holmes believed in scientific evolutionism as the latest stage
in the development of philosophy, and so he believed that science would
find a new justification for morality and duty. He was two generations
removed from orthodox Christianity; his table of duties was taken not
from the Bible, but from the code of chivalry. Like many in his time and

FREDERICK POLLOCK 1874-1932, at 264 (Mark DeW. Howe ed., 1941) [hereinafter HoLMES-PoL-
LOCK LETTERS].

17. Oliver W. Holmes, Plato, 2 Un1v. L.Q. 205 (1860).

18. Oliver W. Holmes, Notes on Albert Durer, 7T HARV. MAG. 41 (1860).
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circumstances, the manners of a gentleman were his true morality; how-
ever, he had more candor and self-awareness in this matter than most.

His mother was pleased when he enlisted in the Union Army; at first,
his father, who was not an abolitionist, was not pleased. But, when the
war had begun in earnest, the doctor became quite ruthless. After three
years of infantry combat, thrice wounded and often ill, Holmes wished to
leave the army. Both his parents then urged him to reenlist until the
war’s end, although that seemed to him to mean almost certain death.
He began the war with a sense that duty meant ultimate self-sacrifice,
Tennyson’s “do and die,” and at first he was willing, but he could not
continue. He grew weary, and he grew older. In the third year of com-
bat he left his regiment—one of its few surviving officers—for a safer staff
position. In the winter of 1863-1864, at relative leisure in staff headquar-
ters, he talked compulsively with fellow officers. He composed a series of
essays, trying to make philosophic sense of his experiences in battle. Ap-
parently, he was trying to understand and explain the duty to sacrifice
oneself, which he increasingly viewed in the abstract, and from a
distance.

He destroyed nearly all of these notebooks, but enough can be gath-
ered from the remaining fragments and his letters of that time to show he
came out of the army a thorough materialist, and a mechanist, who
thought that human beings acted largely on unconscious impulses. The
war taught him that government was founded on violence. Like the vet-
erans of a later war, he ended with a deep-seated existentialist conviction
that there was no external or absolute moral order and that he was free
to be what he chose.

In the end, he came to feel that his true duty was in the development of
these philosophical ideas, rather than in the anonymous death which
awaited him in the army. With this rationale to comfort him, he left the
war after his first term of enlistment had ended, and his regiment had
ceased to exist.

III. EARLY WRITINGS

Despite Holmes’s determination to pursue philosophy (and art), his
father made it plain that he would have to earn a living, and Holmes
trained for the bar. But law school was a perfunctory affair then and
Holmes’s diaries and letters of the time show that he was principally
immersed in philosophy.
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No record of Holmes’s conversation and only a few of his letters from
this period exist today. His diaries contain a list of his readings,'® but it
is unlikely that Holmes was ever deeply influenced by a book. The read-
ing list is a record, not of influences, but of a preconceived program of
study which suggests both his interest and, apparently, the conclusion he
hoped to reach. He read the utilitarian writers, principally Austin and
Mill, but nearly all the reading was historical or on the theory of evolu-
tion. He read a number of histories of philosophy: the Hegelian histo-
rian of law, von Savigny; the French anthropologist of ancient law,
Fustel de Coulanges; Henry Maine’s evolutionist account, Ancient Law;
and Stirling’s Secret of Hegel. He read Herbert Spencer’s First Principles
of evolutionary philosophy and Chauncey Wright’s approving review of
Spencer’s works in the North American Review. Holmes warmly recalled
Wright’s influence, who confirmed his belief that logical arguments were
not absolute. As he had told his father, one could not say “necessary” to
the cosmos. Holmes probably also read and heard Chauncey Wright ar-
guing that consciousness resulted from material, mechanistic evolution.?

In addition to history and evolution, Holmes read a good deal of Kant,
and of post-Kantian investigations into the structure of language and
thought. He reread Hamilton’s version of Kant, and Mill’s commentary
on Hamilton’s Kant. Holmes read Alexander Bain on the psychological
basis of logic, and Pictet’s study in French of Indo-European Origins: An
Essay in Linguistic Paleontology. He seemed to be heading toward an
evolutionary account of the basic ideas or structures of thought; some-
thing like Herbert Spencer’s Principles of Sociology, published serially in
the 1870s, which described among many other things the evolution of
“primitive ideas” of animistic societies. He seemed to be heading, in fact,
for The Common Law.

In 1866, he visited England to complete his education. All of his com-
plex ambition was excited and confirmed on this journey. In the first of
the many London seasons in which he would swim, he found himself at
home among the gentry, and in a parlor-game described himself as a sort
of Sir Walter Raleigh.2! During two weeks of climbing in the Alps he
formed a long and intimate friendship with Leslie Stephen, and certainly

19. Published with very helpful annotations by Eleanor Little, The Early Reading of Justice
Oliver Wendell Holmes, 8 HARv. L1BR. BULL. 163 (1954).

20. See Chauncey Wright, Evolution of Self-Consciousness, 116 N. AM. REv. 245 (Apr. 1873).

21. See NOVICK, supra note 6, at 112-13.
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had his philosophical readings confirmed.?? Stephen, nine years his se-
nior and a gifted teacher, had himself embarked on a long struggle to
replace his lost religion with a belief in Darwinist evolution.??

There was an intermission in Holmes’s philosophic studies from 1867
to 1872, while he served as an editor of the new American Law Review
and edited the twelfth edition of Chancellor James Kent’s Commentaries
on American Law.?* He brought a historical, philosophic perspective to
his writings on the law; by 1873, in The Gas-Stokers’ Strike, >> Holmes
gave an explicitly Darwinist description of law. He said that law was
always an expression of the self-interest of the dominant forces in the
community. Any other law, and indeed any other social institution,
would be extinguished by the force of natural selection. If law was sim-
ply the rule of the temporary victor in the struggle for survival, he noted,
then it was not consistent with the Liberal, utilitarian assumption of the
“solidarity of society.” There was no greatest good of the greatest
number for law to serve, only the survival interests of the strongest fac-
tion, tempered by a civilized sympathy.

As his very frequent citations to Maine, Savigny, and Jhering attested,
there was nothing distinctively his own about this evolutionism, which in
Holmes’s scheme was very awkwardly married to a system of arrange-
ment of the law according to duties.?® Holmes was struggling, as yet
unsuccessfully, toward a study of law on scientific principles that would
be similar to his brief study of Diirer’s engravings. He had learned an
immense amount about the common law, and he had achieved critical
insights about the nature of law and how judges did their work. The law
was what judges did, in particular circumstances. No one, not even the
judges, could consciously state the principles on which they were acting
at the time. Only after study of numerous decisions could one expose the
unconscious forces at work.?” The scholar was a scientist, delving into
the fossilized remains of the law, trying to trace the lines of its

22. Id. at 108-10.

23. See generally, NOEL ANNAN, LESLIE STEPHEN: THE GODLESS VICTORIAN (1984). Lord
Annan’s classic evocation of the intellectual world in which Stephen moved is immensely helpful for
an understanding of Holmes.

24. JAMES KENT, COMMENTARIES ON AMERICAN LAw (Oliver W. Holmes ed., 12th ed.
1873).

25. 7 AM. L. REv. 582 (1873).

26. See Oliver W. Holmes, Codes, and the Arrangement of the Law, 5 AM. L. REv. 1 (1870);
The Arrangement of the Law—Privity, T AM. L. REV. 46 (1872).

27. Holmes, supra note 26.
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evolution.?®

There was a further intermission in his studies after he married, while
he devoted himself to the practice of law. But in 1876, Holmes returned
to scholarly studies. With his characteristic method, he began a new
quarto-sized notebook in which he recorded his systematic reading; a
record that eventually was reduced to a simple list of books he read every
summer, but which at first included detailed pages of notes and citations
arranged by topic. During the next five years he continued his reading in
the evolution of philosophy, anthropology, and language. He read Her-
bert Spencer’s new books, and the newer German historical studies of
law by Jhering. For the first time he read extensively on ethics, studying
Kant’s ethics, and Wake’s two-volume Evolution of Morality. He read
with great care, and took detailed notes on, Essays in Anglo-Saxon Law,
edited by Henry Adams and written by his students.?® These essays en-
riched Holmes’s historical knowledge of the law, and encouraged him by
tracing a line of development from the institutions of “primitive” Ger-
manic tribes to the law of his own day. Prominent among the headings
in this new notebook once again were Jhering, Savigny, Fustel de Cou-
langes. The British utilitarians had all but vanished.

Holmes began a new series of articles in 1876, beginning with Primitive
Notions in Modern Law.3° These articles were the basis for the Lowell
Lectures he gave in Boston, in the winter of 1880-1881, and which were
quickly adapted for his one great sustained theoretical work, The Com-
mon Law, published in 1881. As one might expect from his systematic
studies, in these essays and lectures Holmes described the law as the fos-
silized deposit of an organic, evolving society. Law was the record of the
evolving morality of society, its development traceable in the changing
contours of unconscious elements or structures of thought and language.

With completion of The Common Law in 1881, and his appointment
to the bench the following year, Holmes’s systematic studies were ended
for a time. In the 1890s, he undertook a new course of reading in polit-
ical economy, which would confirm his belief that nations and classes
were engaged in a Malthusian struggle for survival.

28. Oliver W. Holmes, The Path of the Law, 10 HARv. L. REv. 457 (1897).

29. See Oliver W. Holmes, Essays in Anglo-Saxon Law, 11 AM. L. Rev. 327 (1877) (book
review). Holmes’s notes are in his research notebook, known as the “Black Book,” in the Harvard
Law School Library; several copies are with the Holmes Papers, supra note 1. For a reproduction of
one page of Holmes’s notes on Essays in Anglo-Saxon Law, see the illustrations in MARK DEW.
HowE, JUSTICE OLIVER WENDELL HOLMES: THE PROVING YEARS 1870-1882, 148 (1963).

30. 10 AM. L. REv. 422 (1876).
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In those difficult years, his wife was chronically ill. She suffered a re-
currence of the grave rheumatic fever that had struck her shortly after
their marriage. Although she survived and recovered, her appearance for
a time was badly altered; her hair was shorn, and her behavior became
markedly eccentric. Both Holmes’s parents and his two siblings died.
His own health was not good; and, in his mid-fifties, it appeared that his
career was ending in obscurity. The Common Law was forgotten by all
but a handful of scholars, and Holmes’s path to promotion was blocked
by vigorous men only slightly older than himself. Holmes’s letters dur-
ing this time are filled with his struggle to accept his circumstances and
his duty, and with his fear of an anonymous death.

In the midst of these difficulties, however, he added an important new
component to his thought. His ten years’ experience on the bench, and
perhaps also his greater maturity, helped him to dredge up from the
depths of his difficulties an important addition to his thinking. Beyond
the common law, the result of the judges® decisions, was the duty of the
judge himself. Setting aside everything that was merely personal and
temporary, as well as setting aside the special interests of his own class,
the judge decided fairly who should be the victor in the peaceful, honora-
ble struggle for life under the rule of law.?! Although he did not say so,
this was a dramatic alteration in his thinking. Instead of being solely an
instrument of the victorious force, the judge in a civilized system of law
determined which of the contending forces would be the winner; the
judge consequently would help to determine the ultimate fitness of a soci-
ety as a whole to survive. This final complex addition to Holmes’s juris-
prudence was eventually the core of some of his most famous and
important opinions on the freedom of speech.*?

IV. HOLMES’S PERSONAL PHILOSOPHY RESTATED
A. Metaphysics

Holmes was a realist. Like modern realist philosophers, he assumed
the existence of an external world because its existence was the premise
of all thought and speech.

At the outset of our philosophy we take the step of supreme faith—we ad-

mit that we are not God. When I admit you, I announce that I am not

31, See Oliver W. Holmes, Privilege, Malice, and Intent, 8 HARvV. L. REV. 1 (1894).
32. See Sheldon M. Novick, The Unrevised Holmes and Freedom of Expression, SUP. CT. REv.
(1992) (forthcoming).
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dreaming the universe but am existing in it as less than it.3*

If one thinks at all, one must think about a real world that is to some
extent amenable to understanding. However, this belief in a reality in-
dependent of thought cannot be justified by reason, and so it is an act of
faith. “I have always said that every wise man was at bottom a mystic,
but one must get one’s mysticism like one’s miracles in the right place—
right at the beginning or end.”3*

There was a strong flavor in this of the spirit of acceptance, the foun-
dation of New England’s Calvinist spirit, that Holmes had acquired from
his mother. He always contrasted his own philosophy with that of ego-
ists, who shook their fists at the sky, and with that of William James,
who, Holmes said, turned down the lights to give miracles a chance.3’

All that he knew was a material world, and so he was a materialist.
There was no need to assume that matter had limits, however. Matter
evidently could think; why imagine a mystery? Holmes evolved for him-
self or learned from his reading and talking something very similar to
Spinoza’s monism: the one Substance contained both matter and form,
extension and thought. Holmes’s address, The Use of Colleges,?® is a
rough paraphrase of Spinoza, and his lifelong affinity for the realist phi-
losophers George Santayana and Morris R. Cohen shows the persistence
of these views. After reading George Santayana’s preface to Spinoza’s
Ethics, Holmes wrote that he felt as he had in his youth: “How much
nearer my view of the world is to Spinoza’s than it is to, I don’t know but
I may say, any other—leaving the machinery and the would-be mathe-
matically conceived reasoning out.”3’

33. DEAN ACHESON, MORNING AND NOON 63 (1965) (transcript of Holmes's conversation
with a young law clerk).

34. Letter from Oliver W. Holmes to Lucy Clifford (Nov. 17, 1924), in Holmes Papers, supra
note 1, at B39 F25. Holmes went on, as he often did when in this vein, to contrast himself with
William James, who kept an open mind on spiritualism—miracles in the wrong place.

35 Id

36. In HOLMES, supra note 2, at 49.

37. Letter from Oliver W. Holmes to Harold Laski (Jan. 13, 1923), in 1 OL1VER W. HOLMES,
HoLMEs-Laskl LETTERS: THE CORRESPONDENCE OF MR. JusTiICE HOLMES AND HAROLD J.
Laski, 1916-1935, at 474 (Mark DeW. Howe ed., 1953) [hereinafter HOLMES-LASKI LETTERS]; see
also HoLMES-LAsKI LETTERS (Feb. 5, 1923), supra at 478. Frederick Pollock, Holmes’s dear
friend, wrote a commentary that was important in the Spinoza revival of his generation; while
Holmes seems not to have read Pollock’s work until the 1890s, Spinoza, like the German idealists,
was in the air.
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B. Epistemology

To Holmes, personal consciousness was just an intersection of rays
making white light where they crossed; phosphorescence on a wavelet in
the sea; a crossroads with an electric light.3®

The human mind is perfectly mechanical even when it feels most spontane-

ous. I have probably told you before, how, when I had a wound in my heel,

I would see man after man, as he approached, irradiated with the same self-

congratulative smile, and then would follow a reference to Achilles.*®

There was no difficulty about gaining knowledge of a kind. People had
awareness that made them fit to survive. This awareness told them the
world was a coherent, evolving world with orderly laws. From
Chauncey Wright, Holmes acquired the idea that the primitive aware-
ness of simple living things had evolved into the self-awareness of human
beings, and finally the awareness-of-awareness that was consciousness.*®
The knowledge acquired by limited consciousness was no better than a
guess or bet, however.

Chauncey Wright[,] a nearly forgotten philosopher of real merit, taught me

when young that I must not say necessary about the universe, that we don’t

know whether anything is necessary or not. So I describe myself as a

bettabilitarian. I believe that we can bet on the behavior of the universe in

its contact with us.*!

Time, space, logic, and cause were categories of human thought, and
one could not get outside them to see if they were absolute. “I surmise
that our modes of consciousness [are] not fundamental to the universe, if
there is one.”*? This was taken from Kant, from whom Holmes also
took the phrase Ding an Sich, the thing in itself.** Holmes constantly

38. Letter from Oliver W. Holmes to Lady Castletown (May 26, 1898), in Holmes Papers,
supra note 1, at B39 F12. Cf HARRY A. WOLFsON, THE PHILOSOPHY OF SPINOZA: UNFOLDING
THE LATENT PROCESSES OF His REASONING 60-61 (1934).

39. Letter from Oliver W. Holmes to Lady Castletown (Jan. 18, 1898), in Holmes Papers,
supra note 1, B39 F12.

40. See Wright, supra note 20.

41. Letter from Oliver W. Holmes to Frederick Pollock (Aug. 30, 1929), in 2 HoLMEs-PoL-
LOCK LETTERS, supra note 16, at 252.

42. Letter from Oliver W. Holmes to Anna L. Gray (Aug. 26, 1905), in Holmes Papers, supra
note 1, at B31 F17.

43. Holmes seemed to identify his Great Swell with Kant’s Ding an Sich: “[M]odes of con-
sciousness [are] not fundamental to the universe, if there is one. I think there are grounds for the
further surmise that Kant’s ding an sich is not quite empty—that there is a somewhat, too closely
predicated even by that phrase, as to which we can’t talk.” Letter from Oliver W. Holmes to Anna
L. Gray (Aug. 26, 1905), in Holmes Papers, supra note 1, at B31 F17.
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peered through the curtain, trying to get a glimpse of the Great Swell, of
things as they were in themselves. He read compulsively to discover
whether someone else had found the secret or heard a faint rustle. For
instance, Maeterlinck gave him the illusion of an “echo from behind phe-
nomena.” He was almost persuaded that he did hear the clang of the
ultimate in Fabre’s Souvenirs Entomologiques. After skimming those
volumes during the summer of 1912, when he wanted to express his faith
in the ultimate purpose of evolution, Holmes would speak of the grub
that blindly prepared a chamber for the winged thing it had never seen
but was to be.**

A strong hint of rebellion often surfaced in his writings, the struggle of
his ambition against the weight of his sense of dutiful acceptance; he ex-
pressed the same frustration with the inscrutable cosmos that he felt
when Lord Davey silenced debate .with, “That is not the law of
England.”

You have in England a type unknown to us, of men who sufficiently ac-
count for themselves by transmitting a name. I sometimes wonder, as I
dare say I have said before now, whether the cosmos may not be like them,
too great a swell to have significance, leaving that to the finite, and finding it
enough to say “I’'m ME,” if it takes the trouble to say anything—which
after all is not so remote from prevailing theological notions translated into
other words.*

As he grew older, the Great Swell became the central metaphor in a
highly compressed, frequently repeated summary of his philosophy:

If I am in the universe, not it in me, I am in something that contains intel-

lect, significance, ideals. True, I surmise, I bet, that these all are expres-

sions of the finite, and that they are as unlikely to be cosmic categories as
they are to apply to a prince with a genealogy of 1000 years. He doesn’t live
by his wits—He simply is.*®

Holmes always pictured the Great Swell as exercising the arbitrary
power of a great king or the Old Testament’s deity. The apparent regu-
larity of causal laws in the natural world was simply one of the Great
Swell’s whims: the Cosmos was not bound by logic. Nor could logic
alone produce knowledge of the Cosmos. Holmes adopted Mill’s attack
on Aristotelian logic, perhaps because he had a fundamental mistrust of

44. Law and the Court, in HOLMES, supra note 2, at 98.

45. Letter from Oliver W. Holmes to Lady Castletown (Oct. 17, 1896), in Holmes Papers,
supra note 1, at B26 F9.

46. Letter from Oliver W. Holmes to Felix Frankfurter (Feb. 16, 1912), in Holmes Papers,
supra note 1, at B29 F2.
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deductive, syllogistic reasoning. Mill had argued that a syllogism did not
produce new knowledge, because its conclusion was already contained in
the premise; Holmes made this one of the pillars of his thought. Espe-
cially in his early writings,*” he expressed the greatest contempt for
purely deductive reasoning—the conclusion was always concealed in the
premises. As he famously proclaimed, a judge’s decision depended on an
unconscious or inarticulate premise, “a judgment or intuition more sub-
tle than any articulate major premise.”*® The Common Law is one long
attack on purely deductive, logical systems of arguments like those of the
utilitarians and modern Hegelians, and on the humbler rationalizations
of ordinary judges’ opinions.

The thing to bet on was an induction, a conclusion from known partic-
ulars. Philosophy, which meant scientific thought, was just the accomu-
lation of particulars, and the gradual development of more and more
general statements about them. Holmes thought this accumulation of
knowledge was progressive, so that the primitive thoughts of the Greeks
had been thoroughly displaced by modern science,*® but knowledge was
never better than a probability. In Holmes’s favorite paradox, the Great
Swell, the arbitrary cosmos, was a “jumping spontaneity taking an irra-
tional pleasure in a momentary rational sequence.”*°

Rational sequence was important. Deductive logic was not a method
for discovering new truths, but it was a necessary characteristic of truth
once obtained. All experience showed, and all talk and argument about
the world in general assumed, that its parts were related in an orderly
causal way that could be summarized in scientific laws. Logic, therefore,
was a necessary but not a sufficient condition of truth. The cosmos was
not limited by the rules of logic; it had thought, but perhaps more than
thought, in it. Contradictory positions, logically derived from true prem-
ises, might both be true. The antinomies of thought were familiar to
Holmes, just as they were to his friends William James®! and Louis Bran-

47. After 20 years as a judge, however, Holmes appears to have conceded that deductive rea-
soning could be creative in 2 modest way, by extending existing principles to new sets of facts and so
developing new law. See Stack v. New York, N.H. & Hartford R.R., 58 N.E. 686, 687 (Mass. 1900)
(“We do not forget the continuous process of developing the law that goes on through the courts, in
the form of deduction.”).

48. Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, J., dissenting).

49. Letter from Oliver W. Holmes to Alice S. Green (Oct. 1, 1901), in Holmes Papers, supra
note 1, at B43 F12.

50 See, e.g., Letter from Oliver W. Holmes to Alice S. Green (Mar. 29, 1908), in Holmes
Papers, supra note 1, at B43 F12.

51. See 1 RALPH B. PERRY, THE THOUGHT AND CHARACTER OF WILLIAM JAMES 719 (1935).
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