EYEWITNESS IDENTIFICATION TESTIMONY AND THE
NEED FOR CAUTIONARY JURY
INSTRUCTIONS IN CRIMINAL CASES

[I]nnocent people will be imprisoned, and many of the guilty will remain
Jree!

In recent decades psychologists have demonstrated that eyewitness
identification testimony is an inherently unreliable type of evidence.?
Its unreliability is due to normal deficiencies in the human memory
process.’ Because eyewitness identification testimony is often the sole
or major evidence of guilt in criminal cases,* the danger of misidentifi-
cation inherent in such testimony poses a serious threat to the Ameri-
can ideal that no innocent person shall be convicted®> When an

1. Jonakait, Reliable Identification: Could the Supreme Court Tell in Manson v. Brathwaite?,
52 U. Covro. L. REv. 511, 528 (1981). This is the dual result that occurs when an innocent defend-
ant is convicted on the basis of 2 mistaken eyewitness identification. See /nfra note 6 and accom-
panying text.

2. See infra notes 24-36 and accompanying text.

3. See infra notes 26-34 and accompanying text.

4. See infra notes 15-23 and accompanying text.

5. See United States v. Greer, 538 F.2d 437 (D.C. Cir. 1976). In Greer, Chief Judge Bazelon
stated:

It is a cardinal principal of Anglo-American jurisprudence that, in Blackstone’s immor-

tal words, better ten guilty persons should go free than one innocent person be convicted.

Implicit in this principle is a recognition that in any system some innocent persons un-

avoidably will be convicted. But no one wants to see an innocent person suffer, and all

are anguished when confronted with an unjust verdict of guilty.
Id. at 441 (citing 4 W. BLACKSTONE, COMMENTARIES * 358). See also In re Winship, 397 U.S.
358, 372 (1970) (Harlan, J., concurring) (“a fundamental value determination of our society [is]
that it is far worse to convict an innocent man than to let a guilty man go free”); United States v.
Hodges, 515 F.2d 650, 653 (7th Cir. 1975) (a “goal” of the courts is to guard against the “injustice”
of convicting an innocent man); McGowan, Constitutional Interpretation and Criminal Identifica-
tion, 12 WM, & MaRrY L. REv. 235, 238 (1970) (an American “ideal [is] that no innocent man shall
be punished”).

Several manifestations of this ideal exist in the American system of criminal justice. One such
manifestation is the burden of proof placed on the Government. See United States v. Barber, 442
F.2d 517 (3d Cir. 1971), cert. denied, 404 U.S. 958 (1972). In Barber, the court stated:

Balancing the liberal admissibility of identification evidence is the commensurately

heavy burden placed upon the prosecution of proving the identity of the criminal actor

by proof beyond a reasonable doubt. Where identity is placed in issue, the trial court is

required to charge the jury on this high degree of proof,
Id. at 527 n.16 (citations omitted). See also In re Winship, 397 U.S. 358, 364 (1970). In Winskip,
the Supreme Court held that “the Due Process Clause protects the accused against conviction
except upon proof [of guilt] beyond a reasonable doubt of every fact necessary to constitute the
crime with which he is charged.” /d

Other manifestations include the presumption of innocence and the adversary system itself. In
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innocent individual is mistakenly convicted two injustices occur—the
individual is wrongfully deprived of his freedom, or even life, and soci-
ety’s interests remain unprotected as the true criminal remains free.

Psychologists and legal commentators advocate various reforms to
preserve this American ideal and to prevent these evils, but none has
received widespread acceptance by the courts.” One suggested reform
requires that juries sitting in criminal cases in which eyewitness identi-
fication testimony plays an important role be given special cautionary
instructions regarding the danger of misidentification and the factors
that they should consider in assessing the reliability of eyewitness testi-
mony.® This reform is the focus of this Note.

Commentators have given little attention to the possibility of provid-
ing special cautionary jury instructions to protect a defendant from the
risks of misidentification and wrongful conviction.” During the past

United States v. Telfaire, 469 F.2d 552 (D.C. Cir. 1972), the court stated that the presumption of
innocence and the adversary system in the Anglo-American system of criminal justice are “safe-
guards which dilute the danger of conviction of the innocent, a problem that concerns every civi-
lized system of justice.” /d. at 554. See also Taylor v. Kentucky, 436 U.S. 478, 483 (1978); Estelle
v. Williams, 425 U.S. 501, 503 (1976); Coffin v. United States, 156 U.S. 432, 453 (1895).

6. See Manson v. Brathwaite, 432 U.S. 98 (1977) (Marshall, J., dissenting). Justice Marshall
stated:

[1}f the police and public erroneously conclude, on the basis of an unnecessarily sugges-

tive confrontation, that the right man has been caught and convicted, the real out-law

must still remain at large. Law enforcement has failed in its primary function and has

left society unprotected from the depradations of an active criminal.
1d. at 127. See also Brigham, The Accuracy of Eyewitness Evidence: How Do Attorneys See 17, 55
FLA. B.J. 714, 714 (1981); Jonakait, supra note 1, at 511 n.2; Woocher, Did Your Eyes Deceive You?
Expert Psychological Testimony on the Unreliability of Eyewitness Identification, 29 STAN. L. REV,
969, 969 n.2 (1977).

7. Generally the only reforms available, other than special cautionary jury instructions, are
complete exclusion of eyewitness identification testimony, abolition of the one-witness rule, and
introduction of expert psychological testimony on eyewitness identifications. See /nfra notes 61-66
and accompanying text.

8. For an example of the kind of cautionary instructions under consideration herein, see
infra note 94.

9. See Woocker, supra note 6, at 1005 n.170 (*To date, few published studies have ad-
dressed the efficacy of jury instructions.”). Most commentators who have addressed the issue have
done so briefly and in the context of advocating the admission of expert psychological testimony
on eyewitness identifications. Seg, e.g., E. LoFTus, EYEWITNESS TESTIMONY (1979); Cunningham
& Tyrrell, Eyewitness Credibility: Adjusting the Sights of the Judiciary, 37 ALA. Law. 563 (1976);
Loftus, Eyewitness Testimony: Psychological Research and Legal Thought, in M. TonrY & N,
MOoRRIS, CRIME AND JUSTICE: AN ANNUAL REVIEW OF RESEARCH (1981) [hereinafter cited as
Eyewitniess Testimony); Loftus, The Eyewitness on Trial, 16 TriAL 30 (Oct. 1980); Starkman, 77%e
Use of Eyewitness Identification Evidence in Criminal Trials, 21 CriM. L.Q. 361 (1978-79);
Woocher, supra note 6.
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decade, however, several courts have opted for this reform.!® A few
jurisdictions have even held that it is reversible error for a trial court to
refuse to give special cautionary instructions on eyewitness identifica-
tions to the jury.!' Although one commentator characterized this de-
velopment as a “growing national trend,”!? this characterization is
questionable considering that a majority of jurisdictions still refuse to
mandate or even allow'® such instructions.'®

10. See, e.g., United States v. Greene, 591 F.2d 471 (8th Cir. 1979); United States v. Hodges,
515 F.2d 650 (7th Cir. 1975); United States v. Holley, 502 F.2d 273 (4th Cir. 1974); United States
v. Telfaire, 469 F.2d 552 (D.C. Cir. 1972); United States v. Barber, 442 F.2d 517 (3d Cir. 1971),
cert. denied, 404 U.S. 958 (1972); State v. Warren, 230 Kan. 385, 635 P.2d 1236 (1981); Common-
wealth v. Bowden, 379 Mass. 472, 399 N.E.2d 482 (1980); State v. Payne, 280 S.E.2d 72 (W. Va.
1981).

11. See, e.g., United States v. Greene, 591 F.2d 471 (8th Cir. 1979); United States v. Hodges,
515 F.2d 650 (7th Cir. 1975); United States v. Holley, 502 F.2d 273 (4th Cir. 1974); Brooks v. State,
380 So. 2d 1012 (Ala. Crim. App. 1980); People v. Guzman, 47 Cal. App. 3d 380, 121 Cal. Rptr. 69
(1975); Freeman v. State, 371 So. 2d 114 (Fla. Dist. Ct. App. 1978), vacated, 380 So. 2d 1288 (Fla.
1980); State v. Warren, 230 Kan. 385, 635 P.2d 1236 (1981); Commonwealth v. Bowden, 379 Mass.
472, 399 N.E.2d 482 (1980); Commonwealth v. Rodriguez, 378 Mass. 296, 391 N.E.2d 889 (1979);
State v. Payne, 280 S.E.2d 72 (W. Va. 1981).

12. Burke, Eyewitness Testimony: How Reliable? (Instructions to Jurors Get Tougher), NATL
L.J., Nov. 30, 1981, at 12, col. 1.

13. There is a significant distinction between the terms “mandate” and “allow” in this con-
text. “Mandate” refers to cases in which an appellate court holds a trial court’s failure or refusal
to give special cautionary instructions on eyewitnesses to be reversible error. Most appellate
courts, however, hold that use of such instructions is within the discretion of the trial court. See,
e.g, United States v. Field, 625 F.2d 862 (9th Cir. 1980); United States v. Montelbano, 605 F.2d
56 (2d Cir. 1979); United States v. Scott, 578 F.2d 1186 (6th Cir.), cert. denied, 439 U.S. 870 (1978);
United States v. Kavanagh, 572 F.2d 9 (Ist Cir. 1978); United States v. Sambrano, 505 F.2d 284
(9th Cir. 1974); United States v. Amaral, 488 F.2d 1148 (9th Cir. 1973); United States v. Evans,
484 F.2d 1178 (2d Cir. 1973); Smith v. United States, 343 A.2d 40 (D.C. 1975); People v. Hurley,
95 Cal, App. 3d 899, 157 Cal. Rptr. 364 (1979); People v. Reynolds, 38 Colo. App. 260, 559 P.2d
714 (1976); State v. Thomas, 541 S.W.2d 775 (Mo. Ct. App. 1976); Sparks v. State, 96 Nev. 26, 604
P.2d 802 (1980); State v. Williamson, 84 Wis. 2d 370, 267 N.W.2d 337 (1978), rev'd on other
grounds sub nom. Manson v, State, 101 Wis. 2d 413, 304 N.W.2d 729 (1981).

“Allow,” on the other hand, refers to situations in which an appellate court holds that it is not
only proper for a trial judge to fail or refuse to give special cautionary instructions on eyewit-
nesses, but that use of such instructions would be improper. Most appellate courts that refuse to
allow the giving of cautionary instructions hold that they constitute improper comment on evi-
dence. See, e.g., State v. Valencia, 118 Ariz. 136, 575 P.2d 335 (Ct. App. 1977); Conley v. State,
270 Ark. 886, 607 S.W.2d 328 (1980); State v. Classen, 31 Or. App. 683, 571 P.2d 527 (1977), rev'd
on other grounds, 285 Or. 221, 590 P.2d 1198 (1979); State v. Robinson, 274 S.C. 198, 262 S.E.2d
729 (1980). For a discussion of prohibition of judicial comment on evidence, see infra notes 248-
69 and accompanying text.

14. The conflict among the jurisdictions is particularly troublesome considering that the in-
herent unreliability of eyewitness identification testimony is an inevitable result of human na-
ture—no one is immune from the normal limitations of his mnemonic capacities. See /nfra notes
24-36 and accompanying text. Hence, while eyewitness identification testimony is not more inher-
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This Note divides into three parts the examination of special caution-
ary jury instructions as a safeguard against conviction of innocent indi-
viduals. Part I will briefly survey the deficiencies of eyewitness
identification testimony and the steps taken by the United States
Supreme Court to minimize these deficiencies. In addition, Part I will
consider alternative reforms. Part II will identify the various positions
on giving special cautionary instructions, and the rationales behind
these positions, through an examination of both state and federal
caselaw. Finally, Part IIT will evaluate these rationales and determine
whether courts should mandate the giving of special cautionary jury
instructions in situations involving eyewitness identification testimony.
Specifically, this Note will consider (1) whether there is a need for spe-
cial cautionary instructions on eyewitness identification testimony;
(2) whether giving special cautionary jury instructions is the optimal
approach in comparison with other possibilities; (3) whether such in-
structions can effectively protect a defendant from the risks of misiden-
tification and wrongful conviction; and (4) whether prohibitions against
comment on evidence are an insurmountable obstacle to this alterna-
tive. The Note concludes that this precautionary measure should be-
come a national trend.

1. BACKGROUND

Eyewitness identification testimony plays a crucial role in the deter-
mination of identity'® and the concomitant determination of guilt.'® In
most violent crimes, such as assault, rape, and robbery, victims or by-
standers usually have an opportunity to see the individual committing
the crime.!” Without eyewitnesses’ testimony about their out-of-court

ently unreliable in one jurisdiction than in another, criminal defendants receive less protection
against the risks of misidentification in some jurisdictions, see supra note 13 and accompanying
text, than in others, see supra notes 10 & 11 and accompanying text. The Supreme Court has yet
to resolve this conflict.

15. “Identity” was defined by Professor Wigmore as: “the quality of sameness with another
person or thing. The essential assumption is that two persons or things are first thought of as
existing, and then, because of common features, the one is alleged, to be the same as the other.” 2
J. WIGMORE, EVIDENCE § 411, at 478 (Chadbourn rev. 1979) (emphasis in original).

16. See Brigham, supra note 6, at 714. See also Quinn, /n the Wake of Wade: The Dimen-
sions of Eyewitness ldentification Cases, 42 U. CoLo. L. REv. 135, 135 (1970) (author argues that
eyewitness identification testimony is the major cause of wrongful convictions).

17. See N. SoBEL, EYEWITNESS IDENTIFICATION: LEGAL AND PRACTICAL PROBLEMS 4-5
(Supp. 1972 & 1976) (many cases of rape and robbery go to jury on the uncorroborated testimony
of one eyewitness, and such cases make up 5% of all crimes). See also Neil v. Biggers, 409 U.S.
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or in-court identifications of the defendant, the prosecution would
often fail to meet its burden of proof. Moreover, psychologists demon-
strate that eyewitness identification testimony is particularly persuasive
in the minds of most lay jurors, even when contradicted by evidence of
innocence.®

The importance of eyewitness identification testimony is at its apogee
when a case proceeds to the jury under the “one-witness” rule.!® This

188, 200 (1972) (“In the nature of the crime, there are rarely witnesses to a rape other than the
victim”).

18. A leading authority in the field of eyewitness identifications is Dr. Elizabeth F. Loftus. In
a recent study, Dr. Loftus gave a group of subjects a description of a crime and found that only
18% of the subjects would convict on the basis of circumstantial evidence; 72% of them would
convict on the basis of the same evidence when an eyewitness identification is added. Loftus,
Reconstructing Memory: The Incredible Eyewitness, 8 PsycHOLOGY Topay 116 (Dec. 1974).
Other studies by psychologists, demonstrating that eyewitness identification testimony has a tre-
mendous impact on jurors, were recently surveyed by Dr. Loftus and include the following: Lind-
say, Wells, & Rumpel, Can People Detect Eyewitness-Identification Accuracy Within and Across
Situations?, 66 J. APPLIED PsycHoLOGY 79 (1981); Wells, Lindsay, & Ferguson, Accuracy, Confi-
dence, and Juror Perceptions in Eyewitness ldentification, 64 J. APPLIED PSYCHOLOGY 440 (1979);
Eyewitness Testimony, supra note 9, at 128-32. See E. LOFTUS, supra note 9. Summarizing the
psychological research in this area, Dr. Loftus stated: “All the evidence points rather strikingly to
the conclusion that there is almost nothing more convincing than a live human being who takes
the stand, points a finger at the defendant, and says ‘that’s the one?’ ” /4, at 19. In addition, Dr.
Loftus observed that “[jlurors have been known to accept eyewitness testimony pointing to guilt
even when it is f2r outweighed by evidence of innocence.” /d at 9 (emphasis in original). See
also P. WALL, EYEWITNESS IDENTIFICATION IN CRIMINAL Casgs 19-23 (1965):

[J]uries are unduly receptive to identification evidence and are not sufficiently aware of

its dangers. It has been said that “positive recognition by well intended uninterested

persons is commonly accepted unless the alibi is convincing,” and that evidence of iden-

tification however untrustworthy, is “taken by the average juryman as absolute proof.”
Zd. at 19 (footnotes omitted).

For judicial recognition of the impact of eyewitness identification testimony, see, for example,
Watkins v. Sowders, 449 U.S. 341, 352-53 (1981) (Brennan, J., dissenting) (“[t]he powerful impact
that much eyewitness identification evidence has on juries, regardless of its reliability . . .”’); Man-
son v. Brathwaite, 432 U.S. 98, 120 (1977) (Marshall, J., dissenting) (“juries unfortunately are
often unduly receptive to [eyewitness identification testimony]”); United States v. Greene, 591
F.2d 471, 475 (8th Cir. 1979) (“the in-court testimony of an eyewitness can be devastatingly per-
suasive”).

See generally Brigham, supra note 6, at 714; Cunningham & Tyrrell, supra note 9, at 568; Lof-
tus, The Evewitness on Trial, 16 TRIAL 30, 31 (Oct. 1980); Pulaski, Neil v. Biggers: The Supreme
Court Dismantles the Wade Trilogy’s Due Process Protection, 26 StaN. L. Rev. 1097, 1097 (1974);
Woocher, supra note 6, at 970.

19. See People v. Lawrence, 111 Misc. 2d 1027, 1031, 447 N.Y.8.2d 793, 796 (App. Term
1981):

A more serious threat to the rights of the people . . . occurs in cases of “pure” identifica-

tion, i.e., when no corrobative evidence is presented to support the testimony of a single

eyewitness who forcefully states that the accused person committed a criminal act upon
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rule, adhered to by a majority of jurisdictions in the United States,?
sustains a conviction upon the uncorroborated identification testimony
of a single eyewitness.?! Implicit in the one-witness rule is the tradi-
tional view of both the judiciary and the general public that eyewitness
identification testimony is reliable as evidence*”—reliable enough to
form the sole foundation for a conviction.??

her person. . . . Insuch. . . situations, justice requires that the Judge caution the jury

concerning the physical and psychological limitations of the human perceptions.
See also Cunningham & Tyrrell, supra note 9, at 564 n.3 (“The consequences of crroneous identi-
fication are most acute in those cases where no other corroborating evidence exists and the convic-
tion must stand solely on the testimony and identification by the eyewitness, who is often also the
victim.”); Thoresby, 4 Turnaround in the Use of Identification Evidence, 62 A.B.AJ. 1343, 1343
(1976) (“in cases that depend wholly or mainly on eyewitness evidence of identification there is a
special risk of wrongful conviction™).

For an extensive discussion of the history of the one-witness rule in Anglo-American jurispru-
dence, see 7 J. WIGMORE, supra note 15, §§ 2030-2034. The antithesis of the one-witness rule is a
rule requiring the introduction of the testimony of more than one witness or corroboration evi-
dence before allowing a case to go to the jury. Such a requirement is common in sex crimes. See
United States v. Telfaire, 469 F.2d 552, 554 (D.C. Cir. 1972).

20. See United States v. Holley, 502 F.2d 273 (4th Cir. 1974). In Holley, the court stated:
It is now well settled beyond argument that the identification of a criminal actor by one
person is itself evidence sufficient to go to the jury and support a guilty verdict and that
application of this rule is not so fundamentally unfair as to be per se a denial of due
process.

Id, at 274 (citing Neil v. Biggers, 409 U.S. 188 (1972)). See Stanley v. Cox, 486 F.2d 48 (4th Cir.
1973), cert. denied sub nom. Stanley v. Slayton, 416 U.S. 958 (1974); United States v. Levi, 405
F.2d 380 (4th Cir. 1968). See also United States v. Butler, 636 F.2d 727, 734 (D.C. Cir. 1980), cert.
denied, 451 U.S. 1019 (1981); United States v. Smith, 563 F.2d 1361, 1363 (9th Cir. 1977), cert,
denied, 434 U.S. 1021 (1978); United States v. Sanders, 547 F.2d 1037, 1040 (8th Cir. 1976), cert.
denied, 431 U.S. 956 (1977); United States v. Dodge, 538 F.2d 770, 783 (8th Cir. 1976), cert. denied
sub. nom. Cooper v. United States, 429 U.S. 1099 (1977); United States v. Telfaire, 469 F.2d 552,
554 (D.C. Cir. 1972); Berryman v. United States, 378 A.2d 1317, 1321 (D.C. 1977); Smith v.
United States, 315 A.2d 163, 167 (D.C.), cert. denied sub nom. Jefiries v. United States, 419 U.S.
896 (1974); Goodyear v. State, 12 Del. 174, 177, 348 A.2d 174, 177 (1975); People v. Tice, 45 111,
App. 3d 639, 642, 359 N.E.2d 1228, 1230 (1976); People v. Burnett, 74 Ill. App. 3d 990, 999, 394
N.E.2d 456, 463 (1979); State v. Thomas, 541 S.W.2d 775, 776 (Mo. Ct. App. 1976); State v. John-
son, 12 Wash. App. 40, 45, 527 P.2d 1324, 1328 (1975).

21. See generally 7 J. WIGMORE, supra note 15, § 2034, at 343,

22. See, e.g, United States v. Smith, 563 F.2d 1361, 1365 (Sth Cir. 1977) (Hufstedler, J,,
concurring) (“the premise of the rule is that such eyewitness identifications are generally relia-
ble”), cert. denied, 434 U.S. 1021 (1978). In addition to this premise, the one-witness rule is justi-
fied on the ground of public policy. See United States v. Telfaire, 469 F.2d 552, 554 (D.C. Cir.
1972). In Zelfaire, the court stated: “The one-witness rule recognizes that certain crimes are soli-
tary, and as to such crimes both the deterrence of punishment and the rehabilitation of offenders
are proper concerns of the state.” /4.

23. The continued validity of this rationale is doubtful in light of the psychological evidence,
see infra notes 24-36 and accompanying text, suggesting that eyewitness identifications are inher-
ently unreliable. In United States v. Smith, 563 F.2d 1361 (9th Cir. 1977), cert. denied, 434 U.S.
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Since the turn of the century,* however, psychologists and research-
ers have mounted convincing proof that eyewitness identifications are
not as trustworthy as the courts and the average juror assume.?® Eye-
witness identifications are a product of the human memory. Experi-
mental psychologists have discovered that the memory process can be
broken down into three stages: perception, storage, and retrieval.?®

1021 (1978), the sole evidence against the defendant was the uncorroborated identification testi-
mony of one eyewitness. While concurring in the affirmance of the conviction under the one-
witness rule, Circuit Judge Hufstedler qualified her position by “suggesting the need for reconsid-
eration of the one-witness principle” because the premise of the rule, see supra note 22, “is . . .
highly dubious, given the extensive empirical evidence that eyewitness identifications are not reli-
able”” 563 F.2d at 1365 (Hufstedler, J., concurring). See also United States v. Butler, 636 F.2d
727 (D.C. Cir. 1980), cert. denied, 451 U.S. 1019 (1981), in which Chief Judge Bazelon dissented
from the court’s affirmance of a conviction under the one-witness rule. Chief Judge Bazelon pro-
posed adoption of a requirement for corroboration, “where corroborating evidence can be ac-
quired with reasonable effort.” /4 at 735 (Bazelon, C.J., dissenting). He argued that to do
otherwise “may so inexcusably flirt with the danger of mistaken identification as to be a violation
of due process.” Jd. (Bazelon, C.J,, dissenting). Cf. McGowan, supra note 5, at 238 (“one-eyewit-
ness” identifications represent “conceivably the greatest single threat to the achievement of our
1deal that no innocent man shall be punished”).

Courts are not likely to abolish the one-witness rule, however, due to its public policy rationale,
see supra note 22. See also infra notes 193-98 and accompanying text. See generally Starkman,
supra note 9, at 361, 372-74 (position in Canada); Williams, Evidence of Identification: The Deviin
Repors, 1976 CriM. L. REv. 407, 410-13 (position in Great Britain); Woocher, supra note 6, at
1001-02 (position in United States).

24. One of the earliest experimental psychologists to apply psychology to the courtroom was
Hugo Munsterberg. Munsterberg utilized “simulated ‘crimes’” to demonstrate the high rate of
fallibility that *“can occur when people perceive and attempt to recall” what they saw. See H.
MUNSTERBERG, ON THE WITNESS STAND (1908), discussed in Eyewitness Testimony, supra note 9,
at 105-07. For a comprehensive compilation of other early studies in “legal psychology,” see
Woocher, supra note 6, at 974 n.12.

25. See State v. Warren, 230 Kan. 385, 392, 635 P.2d 1236, 1241 (1981) (“many judges have
assumed that an ‘eyeball’ witness, who identifies the accused as the criminal, is the most reliable of
witnesses™); Woocher, supra note 6, at 970 (“most juries, and even some judges, are unaware of
the sources of error in eyewitness testimony and consequently place undue faith in its veracity”).

For examples of recent major works in this field, see B. CLiIfFFORD & R. BULL, THE PsycHOL-
0GY OF PERSON IDENTIFICATION (1948); E. LOFTUS, supra note 9; N. SOBEL, supra note 17; P.
WALL, supra note 18; A. YARMEY, THE PSYCHOLOGY OF EYEWITNESS TESTIMONY (1979). See
also United States v. Wade, 388 U.S. 218, 228 n.6 (1967) (provides bibliography of psychological
SOUrces).

26. See Eyewitness Testimony, supra note 9, at 110-24; Woocher, supra note 6, at 974-85. Dr.
Loftus explains:

When we experience an important event, a complex process occurs. Nearly all the theo-

retical analyses of the process divide it into three stages. First, there is the acquisition

stage—the perception of the original event—in which information enters a person’s
memory system. Second, there is the retention stage, the period between the event and

the eventual recollection of a particular piece of information. Third, there is the resrieval

stage, during which a person recalls stored information. Numerous factors in each of

these stages can effect the accuracy and completeness of an eyewitness account.
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Their studies and experiments lead to the conclusion that the accuracy
of an eyewitness’ identification of another human being is often im-
paired by several factors at each stage of the memory process.”’” For
instance, at the perception stage,?® memory is affected by the conditions
surrounding the observation® as well as the stressful or traumatic na-
ture of the encounter;3° at storage,3! by the amount of time lapsed since

Eyewitness Testimony, supra note 9, at 110 (emphasis in original) (references omitted). See also
Cunningham & Tyrrell, supra note 9, at 575-82. Cunningham and Tyrrell explain that articulation
is a fourth element of the memory process and that “even if the witness perceived the entire event
accurately and was . . . able to remember the perceived facts in full, he may not be capable of
recounting the details thereof or may do so in an inaccurate or misleading manner.” /4. at 582,

27. See Eyewitness Testimony, supra note 9, at 110, Table 1. The net effect of this conclusion
is that the popular notion of a “photographic memory” is nothing more than a myth, See
Woocher, supra note 6, at 976. Woocher explains that “psychological research emphatically has
demonstrated the invalidity of this conception and has revealed that the ‘videotape recorder’ anal-
ogy is misleading. . .” /d. See also United States v. Butler, 636 F.2d 727, 733 (D.C. Cir. 1980)
(Bazelon, CJ., dissenting), cert. denied, 451 U.S. 1019 (1981); Cunningham & Tyrrell, supra note
9, at 575-78.

28. The factors which affect the reliability of eyewitness identifications at the acquisition or
perception stage can be divided into two classifications: event factors and witness factors. See
Eyewitness Testimony, supra note 9, at 110, table 1. Event factors include factors that inhere in the
event, such as the duration of the event, the frequency of viewing opportunities, the complexity of
the encounter, the violent nature of the event, and the seriousness of the event. /& Witness
factors are those inherent in the individual, such as any stress or fear experienced during the event,
the age of the witness, the sex of the witness, prior training to notice details, the expectations or
attitudes of the witness, and personality characteristics. /& In sum, Dr. Loflus states:

Witnesses are more accurate under the following circumstances:

Exposure time is longer rather than shorter.

Events are less rather than more violent.

Witnesses are not undergoing extreme stress or fright.

Witnesses are generally free from biased expectations.

Witnesses are young adults rather than children.

. Witnesses are asked to report on salient aspects of an event rather than peripheral
aspects,

Zd. at 115-16. See also Cunningham & Tyrrell, supra note 9, at 578-80; Woocher, supra note 6, at

976-82.

29. See Woocher, supra note 6, at 978. Observation conditions that can decrease reliability at
the perception stage include the “duration of the observation period,” “poor or rapidly changing
lighting conditions,” and “distracting noises or other activity.” /d.

30. See id. at 979-80. Woocher points out that “[a]ithough judges and juries often may be
convinced by the victim’s assertion that ‘I was so frightened that his face is etched in my memory
forever,” psychological research demonstrates that perceptual abilities actually decrease signifi-
cantly when the observer is in a fearful or anxiety-provoking situation.” /d. at 979 (emphasis in
original). Anxiety decreases reliability at the perception stage because it produces a variety of
physiological and mental effects that interfere with the witness’ mnemonic capacities, /4. at 978-
80. See also Loftus, sypra note 9, at 32 (“[sjtress or fear disrupts perception and, therefore,
memory”).

31. The retention or storage stage factors include, in addition to time lapse, any change in the
appearance of the person observed, intervening photographs, and new information about the
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the encounter;*? and at retrieval,®® by the suggestive nature of the iden-
tification procedure.?® These studies suggest that even under optimal
conditions, eyewitness identifications are highly unreliable®*—so unre-
liable that many modern commentators view eyewitness identification

event. See Eyewitness Testimony, supra note 9, at 110, table 1. See also Cunningham & Tyrrell,
supra note 9, at 580-82; Loftus, supra note 9, at 32-33; Woocher, supra note 6, at 982-85. Woocher
also points out that during the retention stage, “because of a psychological need to reduce uncer-
tainty and eliminate inconsistencies, witnesses have a tendency not only to fill any gaps in memory
by adding extraneous details but also to change mental representations unconsciously so that they
‘all make sense.”” Jd. at 983.

32, Psychologists have shown that the capacity to remember decreases as the amount of time
since the event increases. See Evewitness Testimony. supra note 9, at 119; Woocher, supra note 6,
at 982, Woocher explains that: “memory begins to decay within minutes of the event, so that
considerable memory loss probably occurs during the many days—and often months—that typi-
cally elapse between the offense and an eyewitness identification of the suspect in a criminal case.”

33. In the identification context, the recall or retrieval stage is that moment subsequent to the
event when the witness “remembers” that the person he presently sees is the same person he
observed committing the crime. Recall usually occurs in the setting of a police lineup and in-court
testimony. Psychological research demonstrates that memory is affected at the recall stage by the
method of questioning, the procedures utilized in the identification, the status of the questioner,
and any nonverbal communication. See Evewitness Testimony, supra note 9, at 110, table 1. Dr.
Loftus explains that there is a consensus among psychologists on the following:

1. Witnesses produce the most accurate and complete accounts when they are first
asked to recall in their own words, and then to answer specific questions about an
event.

Biasing words in a question . . . can contaminate a witness’s recollection.
Instructions given to witnesses when they attempt to recollect a prior experience can
influence the quality of the recollection. Lax instructions result in more errors than
do strict instructions. . . .

4. Returning a witness to a state that is similar to the one in which the witness had the

original experience enhances the recollection.

Id at 123-24. See also Cunningham & Tyrrell, supra note 9, at 580-82; Woocher, supra note 6, at
985-89.

34. Psychologists have shown that suggestive conduct on the part of police—such as telling
the witness to take another look at a particular individual in a lineup or composing a lineup of five
white men and one black man when the witness has described the criminal as being black—can
contaminate an eyewitness’ memory and cause him to identify the wrong person. See Eyewitness
Testimony, supra note 9, at 120-21; Loftus, supra note 9, at 33-34; Woocher, supra note 6, at 986-
88. The United States Supreme Court has held that the due process clauses of the fifth and
fourteenth amendments provide a defendant with protection against the use of identification evi-
dence obtained by unduly suggestive procedures. See ifra notes 43 & 46 and accompanying text.

35. Dr. Loftus explains that this is true because “{tJo be mistaken about details is not the
result of a bad memory, but of the normal functioning of human memory.” Loftus, supra note 9,
at 31. In addition, Cunningham and Tyrrell argue that psychological research proves that the
inherent deficiencies of the human memory process are actually exacerbated by the circumstances
surrounding eyewitness identifications of alleged criminals. See Cunningham & Tyrrell, supra
note 9, at 582-85. They explain:

The reasons for such results center on those factors common to the general observer.

The legal circumstances surrounding eyewitness testimony and identification only serve

to amplify these factors. The lineup, or similar identification practices, with its formal-
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testimony as “inherently suspect.”>®

The judiciary gradually has become aware of the case against the
reliability of eyewitness identifications.>” This awareness is partially
attributable to the numerous publicized accounts of miscarriages of jus-
tice resulting from misidentifications®® and the research of experimen-
tal psychologists.>® The United States Supreme Court has expressed its
concern in decisions dealing with the admissibility of out-of-court and
in-court identifications as well as in cases concerning due process limi-
tations on the suggestiveness of identification procedures.*

In the Wade*'-Gilbert**-Stovall®® trilogy of cases, decided in 1967,

ity, its authority figures, and its potential for reinforcing the witness and the police to-
wards “solving the case,” encourages identification, mistaken or not.
Id, at 584.
36. Watkins v. Sowders, 449 U.S. 341, 350 (1981) (Brennan, J., dissenting). See generally
Cunningham & Tyrell, supra note 9, at 563-66; Loftus, Eyewitness Testimony, supra note 9, at 105-
09; Woocher, supra note 6, at 969-71; authorities cited supra note 25.
+ 37. See infra notes 41-57 and accompanying text. In a recent decision, the Kansas Supreme
Court acknowledged that judicial recognition of the problems with eyewitness testimony has de-
veloped slowly:
In spite of the great volume of articles on the subject of eyewitness testimony by legal
writers and the great deal of scientific research by psychologists in recent years, the
courts in this country have been slow to take the problem seriously and, until recently,
have not taken effective steps to confront it.

State v. Warren, 230 Kan. 385, 392, 635 P.2d 1236, 1241 (1981).

38. See, eg, E. BLocK, THE VINDICATORS (1963); E. BORCHARD, CONVICTING THE INNO-
CENT (1932); J. FRANK & B. FRANK, NoT GUILTY (1957); F. FRANKFURTER, THE CASE OF SACCO
AND VANZzETTI (1927); E. GARDNER, THE COURT OF LasT RESOR