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such agreements tend toward monopoly and higher prices.2¢ On the ofher
hand it is argued that the protection given to the owner of the trade-mark
extends to the retailer and ultimate consumer because of the elimination of
uneconomic practices, such as the sale of “loss leaders” results in lower
prices in general.2s

0. R. A.

CONSTITUTIONAL LAW—INTERSTATE COMMERCE—TRADE REGULATION—
COMMODITIES EXCHANGE AcT—[Federal]l.—In 1922 Congress passed the
Grain Futures Act! providing for the regulation of trading in grain futures
(sales for future delivery) in interstate commerce. In 1936 it passed the
Commodities Exchange Act? amending the Grain Futures Act by extend-
ing it to transactions in various commodities other than grain.

In two recent cases, plaintiffs brought suit to enjoin the enforcement of
the latter act on the ground that it was a regulation of intrastate com-
merce and hence not within the power of Congress. In one case the in-
junction was refused, in the other the bill was dismissed for want of
equity.3

The judicial interpretation of that clause of the Federal Constitution
granting to Congress the power to regulate commerce among the several
states has had a kaleidoscopic history. Definition of the concept of inter-
state commerce has always been a perplexing problem to the courts. As to
what is commerce, the earliest cases gave a broad definition, ealling it not
only “traffic,” but the whole of commercial intercourse.4 In subsequent
cases this concept shrank to one of transportation, covering generally what-
ever was transported, by whatever means.®

Public opinion, aroused at attempted monopolies, and changes in its mem-
bership® caused the Supreme Court to expand the definition again, this time
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with unusual celerity.” The power was held to cover not only interstate
commerce itself, but also matters “directly affecting” such commerce. The
Swift case,® sustaining the regulation of stockyards through which inter-
state shipments of stock and meat passed, was the most important decision
in this cycle, and marked the recognition of the concept of interstate com-
merce (and matters directly affecting it) as a pragmatic one, bolstering this
bold stand with the inclusive definitions of the early cases, and distinguish-
ing the Knight® case to the Court’s own satisfaction. The ground behind
this outpost was quickly consolidated.’® Congress soon passed the Futures
Trading Act,’! which taxed grain futures sales, exempting those made
under Federal Regulations, This law was held unconstitutional by the
Supreme Court as being on its face not a tax measure but an attempt to
regulate something over which Congress had no jurisdiction.!? Trying
again, in the Grain Futures Act!® Congress stated that these sales directly
affected interstate commerce and limited the act in terms to interstate trans-
actions, The regulation was sustained,’* Hill v. Wallace's being distin-
guished on the ground that in the act involved in that case Congress had
not had its commerce power in mind, and had not been attempting to exer-
cise it.

The difference between the two statutes seemed only verbal. Apparently
believing that the Olsen case' meant that the Court would accept Con-
gressional findings of fact as to what directly affected interstate commerce,
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Congress later passed the National Industrial Recovery Act? to regulate
industry in order to remove the burden which the national economic de-
pression had placed on interstate commerce; and the Bituminous Coal Con-
servation Act,’® to regulate coal production as directly affecting interstate
commerce.

At this stage the court had ready to hand two lines of precedent, one
(composed of the early and the very late cases) stating a broad definition
of interstate commerce and inextricably related activity; and the other
(composed of the cases in the middle period) stating a very narrow defini-
tion. Neither of the groups of cases expressly overruled the other, and the
Court chose the narrower definition, holding both laws unconstitutional. In
the N. I. R. A. case’® the Court said the law attempted to regulate situa-
tions where interstate commerce had ended; in the Guffey Coal Bill deci-
sion,20 that Congress had attempted to govern situations where such com-
merce had not yet begun.

Plaintiffs in the instant cases attempted to cut into the ground covered
by the Olsen case?! on the theory that it was overruled by these two later
decisions, but the District Courts refused to take that view, thus maintain-
ing the advances made up to the N. I. R. A. and Guffey Coal Bill cases.?2
Since the Swift23 and Olsen?t cases were expressly stated by the Supreme
Court to be inapplicable in the Schechter case;25 and the Swift case, upon
which the Olsen case rests, was similarly held inapplicable in the Guffey
Coal Bill decision,?® the instant cases express the present state of the
authorities.
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