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ABSTRACT

Black rural land ownership is not what it was once was and Black rural
landowners own far less than what they could and should own. Upwards of
ninety percent of Black rural landowners have been dispossessed of their
land due to government agency failure, systemic discrimination, and private
prejudice that has shaped the legal landscaped since Reconstruction.
Without legislation or policy to protect Black rural landowners, a lack
access to legal representation, debt, and poorly shaped federal relief make
them more vulnerable to dispossession of their land. This note examines the
history of land dispossession of rural Black American farmers through a
survey of relevant case law and offers critiques of federal legislation such
as the Civil Rights Act of 1964 and the Black Farmers Act. This Note argues
that initiatives intended to provide relief for historic racialized injustices
have no place in federal government legislation aimed at providing relief
for the entirety of the American population. In response, this Note proposes
the authors’ own recommendations for future policy initiatives which are
aimed at effectively remedying injustices suffered by Black American
farmers through institution of policies that prevent localized discrimination
and target systems of injustice that have too long enabled racially prejudicial
dispossession of land from Black rural landowners.

* Nicholas E. Armstrong is a 2023 graduate of Washington University School of Law.
Written in the fall of 2021, the author hopes that this piece aids in preserving the legacy of generations
of Black farmers and their fight for justice, equity, and restitution—one that remains part of a
community’s broader, ongoing effort to be made whole and exercise the fruits of full citizenship in the
United States of America.
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INTRODUCTION

There has been a sharp decrease in rural land ownership among Black
Americans since the end of the Reconstruction Era.! This land loss is largely
attributed to systemic public and private sector discrimination, coupled with
the U.S. Government’s failure to administer economic justice on behalf of
formerly enslaved Black Americans and their descendants. Even today,
government agencies miss the mark, failing to eradicate systemic
discrimination and institute repair for past harm suffered as a result of
private prejudice and its impact on public policy.

This note will explore the sharp decrease in rural land ownership
experienced by Black farmers due to land dispossession and involuntary
land loss, outline the various methods in which Black communities faced
land extraction, and explore how social discrimination crafted public policy
to the farmers’ disadvantage. At the turn of the twentieth century, recently
emancipated African Americans owned from 12 to as much as 14 million
acres of farmland.? By the year 2000 however, nearly 90 percent of that land
had been lost.> Various factors contributed to this dispossession, including
overt discrimination at the hands of federal agencies spanning several
decades.* Also contributing was the Great Migration, although it was not a
cause.’

Throughout the United States, there is little legislation to shield Black
farmers from involuntary land loss, some of which is the result of systemic
dispossession.® In most cases, existing measures to aid these landowners

1. Throughout this analysis when referencing Black American farmers, the terminologies
“Black American” and “Black” will reference those persons formerly classified as American Negroes
and their progeny from the period following enslavement through much of the twentieth century.

2. U.S. DEP’T OF AGRIC. RURAL BUS. COOP. SERV., Black Farmers in America, 1865-2000:
The Pursuit of Independent Farming and the Role of Cooperatives, RBS RSCH. REP. 194, 4 (2002),
https://www.rd.usda.gov/files/RR194.pdf (noting that figures from the Census of Agriculture “show
1910 as the peak year” [of nonwhite farming operators’ acreage ownership] in the South which totaled
nearly 12.8 million acres being either fully or partly owned) [hereinafter RBS]. Id. See infra text
accompanying note 33. See also Brian Barth, How Did African-American Farmers Lose 90 percent of
Their Land?, MODERN FARMER (Aug. 19. 2019), https://modernfarmer.com/2019/08/how-did-african-
american-farmers-lose-90-percent-of-their-land/.

3. See Barth, supra note 2. See also Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 202
(1995).

4. RBS, supranote 2, at 8.

5. Barth, supra note 2.

6.  Keith Romer & Jacob Goldstein, Planet Money: How Jacob Loud’s Land Was Lost, NPR
(Apr. 7, 2021), https://www.npr.org/transcripts/983897990.
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have only assisted them in selling or auctioning off property.” Adding insult
to injury is the lack of access that many farmers and their families have to
legal services to assist in estate planning, increasing their vulnerability to
property loss.® In the rural context, debt can be higher than the appraised
value of the land, forcing the property owner or descendants of the record
owner to sell or abandon the property altogether.” Given the compounded
effect of this vulnerability for more than a century, substantive policy to aid
Black farmers appears to be the only viable solution to correct historic harm
and provide redress. In 2021, the administration of U.S. President Joseph R.
Biden unveiled the American Rescue Plan Act to provide economic relief
and address the effects of the coronavirus pandemic.!” Included in this
economic package was debt relief to socially disadvantaged farmers.!! The
measure was met with opposition in the form of lawsuits filed against the
United States Department of Agriculture on grounds that it had not been
tailored to the needs of current farmers and unconstitutionally discriminated
on the basis of race.'? Following the challenges, the Biden administration
forwent an appeal of a judicial order blocking the relief for socially
disadvantaged farmers.'3

Part I of this note examines the history of land dispossession affecting
rural Black American farmers, including the violence and deception to
which many were subjected; the emergence and weaponization of public
policy changes against Black farmers during the New Deal Era; freezing out
of subsidy programs by banks and government actors; and various legal
measures that inhibit or burden property transfers from record owners to

7. Id.

8. Telephone Interview with Peter J. Hoffman, Managing Attorney of Neighborhood Advocacy
Program, Legal Services of Eastern Missouri (Nov. 16, 2021).

9. Id

10.  Rachel Siegel, What's in the House’s $1.9 trillion coronavirus plan, WASH. POST (Feb. 27,
2021, 8:01 AM), https://www.washingtonpost.com/us-policy/2021/02/26/american-rescue-plan-house-
coronavirus-stimulus/.

11.  Press Release, U.S. Dept. of Agric., Press Release on USDA Commencement of Loan
Payments to Socially Disadvantaged Borrowers under American Rescue Plan Act Section 1005 (May
21, 2021), https://www.usda.gov/media/press-releases/2021/05/21/historic-move-usda-begin-loan-
payments-socially-disadvantaged.

12. Reese Oxner, Texas Agriculture Commissioner Sid Miller alleges aid to farmers of color
discriminates against white farmers in suit against Biden administration, TEX. TRIB. (April 27, 2021,
2:00 PM), https://www.texastribune.org/2021/04/27/sid-miller-farmers-lawsuit/.

13.  Josh Gerstein & Ximena Bustillo, DOJ forgoes appeal of order blocking money for minority
farmers, POLITICO (Aug. 24, 2021), https://www.politico.com/news/2021/08/24/doj-appeal-minority-
farmers-506820.
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their descendants, such as heirs’ property laws, partition sales, Torrens Acts
(in states where they remain on the books), and property tax sales. This
includes chronicling the ways in which the dispossession occurred and how
it was legally enabled through public policy during the New Deal Era.'
Also included is the failure of the U.S. Government to enforce anti-
discrimination laws in localities throughout the South—providing little
recourse to those who found themselves victims of racist agents in local
branches of government program offices.!> This section will end by
detailing the methods aimed at redress on a federal level, including Poole v.
Williams, which was brought forth in the years following the passage of the
Civil Rights Act of 1964.'°

Next, Part II will outline some of the most prevalent ways in which
Black farmers face land dispossession. Part III will discuss the landmark
Pigford cases beginning in 1999, along with the proposed Justice for Black
Farmers Act and debt relief included in the American Rescue Plan Act of
2021. Part IV of this note features my own proposals and recommendations
for future policy initiatives. This includes arguing that historic repair for
racialized injustices should not have been included in economic stimulus
relief packages or other government initiatives intended to provide relief to
the entirety of the American population. Furthermore, 1 argue that
legislative solutions should be directed by the federal government, but
enforced at a local level where discrimination in practice has historically
occurred. Subsequently, the note. Subsequently, the note concludes,
summarizing the issues and solutions outlined and presenting a call to action
for the United States to finally pursue justice on behalf of its Black farmers.

14.  Vann R. Newkirk II, This Land Was Our Land, THE ATLANTIC, (Aug. 12, 2019),
https://www.theatlantic.com/magazine/archive/2019/09/this-land-was-our-land/594742/.

15. Id

16.  Greg Moses, Apartheid in Texas Agriculture: A Biography of “Affirmative Action” (Part 1),
TEX. CIVIL RIGHTS R., (February 19,1996), https://texascivilrightsreview.org/1996/02/.
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I. ANALYZING THE HISTORY OF BLACK LAND
DISPOSSESSION

A. Emancipation and the Promise of Land Ownership

In January 1865, just months before the end of the American Civil War,
Union General William T. Sherman issued the historic Field Order No. 15
from Savannah, Georgia, which promised forty acres to enslaved Black
Americans along the rice coasts of South Carolina, Georgia, and Florida.'”
In theory, this was the first federally proposed effort to redistribute to the
enslaved the lands that they had tilled for generations.'® Issued in the interest
of sheer pragmatism, Sherman’s order served to provide refuge to thousands
of enslaved Black families who had followed the Union army in Sherman’s
historic March to the Sea and to punish the Confederate planters along the
southeast coast for their role in starting the war.!” Unfortunately, this
promise was never realized. Following the assassination of U.S. President
Abraham Lincoln in April 1865, his successor overturned Field Order No.
15,%° resulting in some 400,000 acres of redistributed land being returned to
Confederate landowners.?! Following the war, many Black Americans
throughout the U.S. South worked to purchase their own land to the best of
their abilities.?” For the newly freed—many of whom were already skilled
agriculturalists—Iland ownership represented a source of self-sustenance
through farming in addition to affording them physical safety and familial
stability whenever possible.?

B. Collective Progress and Socio-Political Backlash

In the decade following the end of Reconstruction in 1877, the Farmers’
Alliance established the Colored Farmers’ National Alliance and

17.  Barton Myers, Sherman’s Field Order No. 15, NEW GA. ENCYCLOPEDIA, (Sept. 29, 2020),
https://www.georgiaencyclopedia.org/articles/history-archaeology/shermans-field-order-no-15.

18.

19. Id

20. Henry Louis Gates, Jr., The Truth Behind 40 Acres and a Mule, PBS,
https://www.pbs.org/wnet/african-americans-many-rivers-to-cross/history/the-truth-behind-40-acres-
and-a-mule/.

21, Id

22.  See Newkirk 11, supra note 14, at L.

23. Id.
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Cooperative Union (the “NACU”). As a segregated subdivision of the larger
organization, the NACU provided economic and practical assistance to
Black farm operators to assist them with mortgage payments and farm
labor.?* The establishment of agricultural colleges for Black students under
the Second Morrill Act of 1890, coupled with various farming initiatives,
promoted independent farming among Black farm operators, furthered farm
diversification and self-sufficiency, and lessened indebtedness to former
slaveowners—a situation faced by many Black sharecroppers in the
postbellum era.”

The work of the Farmers’ Alliance also served to introduce the idea of
cooperatives to Black farmers, which was replicated throughout the South
in subsequent years.”® For example, East Texas community leader and
educator Lloyd Smith established the Farmers’ Improvement Society of
Texas (the "FIST”) to provide economic upward mobility to Black farm
families amidst the perpetual cycles of sharecropping debt.?” The
organization’s success eventually led to its competition with the Farmers’
Alliance, as its membership grew to nearly 2,500 branches and expanded
beyond Texas into neighboring Oklahoma and Arkansas by 1900.?® During
this time, FIST also began assisting Black landowners in obtaining credit to
acquire land for agricultural development, in addition to establishing an
agricultural college and hosting fairs to demonstrate the efficacy of its
programs.” By 1912, FIST owned 75,000 acres of land that was valued at
more than $1 million.*° Throughout the South, organizations similar to FIST
emerged with the help of church congregations to provide services that
aided farmers in purchasing land and homes.*' These cooperatives became
some of the most prominent forms of self-help for southern Black farmers.>*?

Overall, between 12 and 14 million acres of land were either fully or

24.  RBS, supra note 2, at 5-6.

25. .
26. Id
27.  Id
28. Id.

29. Lawrence D. Rice, Farmers’ Home Improvement Society, TEX. STATE HIST. ASSOC.
(September 11, 2020), https://www.tshaonline.org/handbook/entries/farmers-home-improvement-
society.

30. Id

31.  RBS, supra note 2, at 4.

32. Id
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partially owned by Black farmers in 1910.3* The high levels of farmland
ownership represented the progress that nearly one-fourth of Black farm
operators experienced from the end of Reconstruction in 1877 until 1920.%*
While some were able to establish farms on untilled land, acquisition of
such acreage was largely dependent upon their relationships with White
planters, who provided tenant farmers with opportunities to purchase
property in proportion to their efficiency in production.*® Thus, the
collective held little autonomy—a factor that likely increased vulnerability
to predatory schemes in subsequent decades.*® With the onset of Jim Crow
laws in the 1890s, the self-sufficiency and political activism of the various
cooperatives that spurred some economic independence for southern Black
farmers likely influenced southern Whites to favor Black
disenfranchisement and further segregation.’” Undoubtedly, the apparent
economic mobility of some of the formerly enslaved posed a threat to their
White counterparts.®® In spite of the success enjoyed by some Black
agriculturalists during the postbellum period, the institutions and
arrangements that had previously fostered gainful agricultural production
began exercising exploitative control over Black farm operators by the late
1920s.%

C. Dispossession: Barred from Ownership
It is impossible to consider the sharp decrease in Black farmland

ownership over the course of the twentieth century without understanding
when the declines in land ownership began.*’ There were various methods

33.  Id. at4;1d. at4 n.6. There was a steady increase in overall southern farmland ownership from
1880 to 1890, but farm operators were not distinguished by race until 1900 when a distinction was made
between “white” and “non-white” owners. In these figures, western states in the South, such as Texas
and Oklahoma, included a sizeable Mexican American population with the White population. Therefore,
the increase of non-White farmers is representative of the Black population in this respective region.
The year 1910 is commonly cited as the peak year for land ownership among Black farmers.

34.  RBS, supra note 2, at 4.

35. Id

36.  See RBS, supra note 2, at 4 (noting that the majority of Black farmers experienced few
increases in land ownership and prosperity as compared to non-Black farmers).

37. Id

38, Id

39. Id

40.  Newkirk II, supra note 14, at I (conclusively noting the distinctiveness of Black landowners’
experiences in the South and how a century of land loss—much of which occurred during the latter half
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of legal and coercive dispossession that fueled these changes in ownership.*!
In some instances, land was violently extracted from Black farm owners,
who had no legal recourse against their White counterparts once Jim Crow
laws went into effect.*? Undeniably, the structural imbalance of power and
social mobility in the post-Reconstruction Era inhibited the exercise of self-
autonomy.*

With the onset of the Great Depression in the early 1930s, the federal
New Deal programs provided various methods of relief for agriculturalists
throughout the nation, including in the American South.* This, however,
was inaccessible for Black farmers, as private prejudice became cemented
into public policy.* Federal agencies, such as the United States Department
of Agriculture (the “USDA”), regularly practiced denial of farm loans to
Black farmers and distribution of sharecropping work to White people over
their Black counterparts.*® Furthermore, many Black Americans found
themselves excluded from land planning and administration by government
agencies, which hastened mass out-migration of Blacks from the rural south
to northern industrialized cities.*’

Moreover, in efforts to support cotton production, the U.S. Government
restricted cotton acreage and guaranteed minimum prices, which displaced

of the twentieth century—was propelled by economic change, white racism, and white power.

41. Id. at I (noting that following Emancipation, “legal,” “coercive,” and sometimes “violent”
means were used to extract land from Black landowners).

42.  Id. Section II (“Land Hunger”) details that strong resistance from antebellum-era planters
during Reconstruction diminished the promise of land ownership among newly freed slaves, forcing
them to remain servile in a “war of attrition” that included legal obstacles preventing subsequent passing
of title to descendants and violence enacted against those who promoted self-sufficiency and political
organization. This was especially the case in Leflore County, Mississippi, where white farmers
responded violently to farm organizer Oliver Cromwell’s attempts to protest the marginal treatment
experienced by Black farmers at the hands of white landowners. The victims of this lethal violence were
Black farmers and sharecroppers, including many women and children. See also Hiroko Tabuchi and
Nadja Popovich, Two Biden Priorities, Climate and Inequality, Meet on Black-Owned Farms, N.Y.
TIMES (June 23, 2023), https://www.nytimes.com/2021/01/3 1/climate/black-farmers-discrimination-
agriculture.html#:~:text=The%20discrimination%20and%20racist%20violence,Black%20farmers%20
from%?20their%?20land.

43.  Id.

44.  One Million Black Families Have Lost Their Farms, EQUAL JUST. INITIATIVE (Oct. 11,
2019), https://eji.org/one-million-Black-families-have-lost-their-farms/.

45.  Id.

46.  See Newkirk II, supra note 14, at III (noting that the catastrophe of Black land loss was
created and maintained by federal policy and the ways in which it ignored or was weaponized against
Black farmers).

47.  Tabuchi and Popovich, supra note 42.
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many Black farmers and sharecroppers.*® For Blacks who were employed
by White farm owners, many often found themselves not being paid at all
for their labor, despite an increase in federal subsidy programs to provide
economic relief to White farm owners.* For distribution of resources,
federal agencies relied upon politically connected and often racially
segregated groups in rural communities, further diminishing the access that
Black farmers had to these services.*® Legislation such as the Agricultural
Adjustment Act of 1933 (the “AAA”) also raised entry barriers to acquiring
ownership of farmland.’! While providing price supports increased the
value of local farmland by as much as 15 to 20 percent nationally, these
increases were tied to lands which Black farmers did not own, as many were
tenant farmers who had been unable to purchase their own land.*?
Furthermore, the diminished access that Black farmers had to AAA
programs prevented them from taking advantage of cheaper prices resulting
from the Great Depression; non-Black farmers saw opposite results.** In the
South, the first half of the 1930s saw farmland ownership for White farmers
increase by 35 million acres, while farmland ownership for non-White
farmers decreased by more than 2 million acres—a disparity largely
attributed to limited access to federal subsidies.**

The impact of acreage reduction and low cotton prices cannot be
understated.® Although these policies assisted White farm owners with
access to the AAA programs in their acquisition of additional acreage, it had

48.  RBS, supra note 2, at 8.

49.  RBS, supra note 2, at 8-9.

50. Id. at9.

51, Id

52.  Id. See also Abril Castro & Caius Z. Willingham, Progressive Governance Can Turn the
Tide for Black Farmers, CTR. FOR AM. PROGRESS, Apr. 2019, at 4 (explaining that the provisions of the
Agricultural Adjustment Act incentivized farmers to produce less by providing rental and other benefit
payments to those who cultivated less acreage. There was little outreach to Black farmers and consistent
disregard for their rights under the AAA, especially in the case of sharecroppers. As a result of this
coupled with high illiteracy rates, many were exploited by white landowners, who pocketed government
subsidies instead of distributing them among their tenant farmers).

53.  RBS, supra note 2, at 9.

54. Id

55.  Id. at 8. White farmers were given more access to credit than Black farmers, and thereby able
to store excess capital until the economic crisis improved. Having been denied access to credit, Black
farmers found themselves financially unable to do the same, inhibiting their abilities to pay off
mortgages and other debts and forcing them to sell their land for a fraction of its value. See also Newkirk
1L, supra note 14, at L.
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the opposite effect for Black farmers.® As mentioned, commodity price
support increased land values, amplifying the added wealth of White farm
owners who were able to expand their property holdings once federal
acreage restrictions on cotton had been lifted.” As government agencies like
the AAA continued to provide farm subsidies almost exclusively to White
farmers, land ownership became increasingly hard for Black farmers.>® For
those who managed to acquire farmland during this period, staying in
business and operating independently of their White counterparts became
another hurdle.” The disparities created by such policies would have dire
consequences for Black farmers with acreage adjacent to White-owned
farms.®

D. Dispossession: A New Deal?

While likely not an intentional move to correct racial disparities and
land ownership inaccessibility exacerbated by the onset of the Great
Depression, government policy initiatives of the late 1930s moderately
sought to provide subsistence and economic relief for displaced Black
farmers.®! Between 1935 and 1941, the Resettlement Administration
attempted to assist former Black farmworkers in becoming independent
farm operators.®> Although it did little to address the overall labor supply in
the South, the Resettlement Administration provided loans to assist farmers
in acquiring farmland and machinery.®® This period saw the return of
cooperative programs, as the federal government now had become their key
sponsor through the Farm Security Administration.®* Aware of the displaced
farmers’ lack of farm assets and land, as well as the inability to qualify for
land-purchase loans, the Farm Security Administration established both

56.  RBS, supra note 2, at 3-4 (noting that the discriminatory treatment faced by Black farmers,
such as the Federal Government’s efforts to grant the majority of emergency relief funding to white
farmers).

57.  RBS, supra note 2, at 9.

58.  RBS, supra note 2, at 9.

59. Id
60. Id.
61. Id
62. Id
63. Id

64. Id.
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farm production cooperatives and land-lease cooperatives.®® Of the two,
land-lease cooperatives were the most productive, allowing displaced
farmers to lease subdivided farm tracts on large tracts of government-
acquired land.®® Farmers would lease and work the land, eventually
acquiring ownership.®” These programs were not widespread throughout the
South, however, and while some lasted into the 1950s, the vast majority did
not operate after 1941.% Nevertheless, as testament to the effectiveness of
the cooperative model, the period between 1940 and 1945 saw a 13.5
percent increase in full landownership for southern Black farmers.®
Unfortunately, this number would decrease sharply in subsequent decades.”

E. The Post-World War Il Era

In 1946, the Farm Security Administration was replaced by the
Farmer’s Home Administration.”! This marked the establishment of the loan
and subsidy structure that still undergirds American agriculture in the
modern era.”” While the federal government made few racial delineations in
the administration of the programs, Jim Crow era practices remained
heavily prevalent at the local level well into the 1950s.”® Federal agencies
that were implicated include bureaus such as the Agricultural Stabilization
and Conservation Service, which officially provided loans to farmers on a
colorblind basis but nevertheless received complaints of discrimination at
local agency outposts in the South.”

Localized discrimination prevented federal programs from having as

65. Id. at 10.
66. Id.
67. Id
68. Id

69.  RBS, supra note 2, at 9.

70.  RBS, supra note 2, at 23. Full ownership totals in the South for non-white farmers were
141,902 in 1940. Id. By 1945, this number had increased to 160,980—only to decline to 141,482 by
1950. By 1959, the number of Black farmers in the southern states had decreased to less than 100,000.

71.  U.S. DEP’T OF AGRIC. FARM SERV. AGENCY, History of USDA’s Farm Service Agency,
https://www.fsa.usda.gov/about-fsa/history-and-mission/agency-history/index [hereinafter Farm Serv.
Agency].

72.  RBS, supra note 2, at 4. See also Farm Serv. Agency, supra note 71.

73.  RBS, supra note 2, at 4.

74.  Valerie Gim, Black Participation in the Farmers Home Administration and Agricultural
Stabilization and Conservation Service, 1964-1990, AGRIC. HIST. (1996),
https://scholarworks.iu.edu/dspace/bitstream/handle/2022/27342/ Aghisto%20Black%20Participation.p
df?sequence=1, at 330.
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broad of a reach for Black farmers. In many southern states, committee
members responsible for administering federal funds were elected locally,
offering Black farmers little protection against long-held racial prejudices.”
The USDA became the safety-net, price-setter, chief investor, and sole
regulator for a sizeable portion of the farm economy, but no strategies were
employed to prevent local-level discrimination against Black farmers in
lending practices.”® Rampant discrimination by local agency administrators
coupled with Black landowners’ increased reliance on the USDA
exacerbated their plight.”” At the time, the USDA outcompeted banks and
many private lenders through its ability to offer low-interest rates, which
these landowners were often unable to refuse.”® The USDA’s dominance of
the lender market provided an advantage to White landowners, who were
able to secure loan approval, allowing white-owned farming operations to
boom, while black-owned operations—often unable to secure funding—
suffered and ceased production.”” Local bureaucrats actively sought to
dispose of Black farmers, and federal administrative officials never took
action against these practices.®® Therefore, the organization was complicit
with the discrimination.®!

The record is largely absent of court cases in the years preceding the
Civil Rights Act of 1964, but the data speaks for itself.®* For example, Black
farmers in Mississippi saw their land taken from them in ways that were all
too common during this period.®3 During the 1950s, White farmers who had

75. Id. at4.

76.  RBS, supra note 2, at 5.

77.  Debra A. Reid, African Americans and Land Loss in Texas: Government Duplicity and
Discrimination Based on Race and Class, 72 FAC RSCH. & CREATIVE ACTIVITY 265 (2003).
https://thekeep.eiu.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=1
071&context=history fac at 20.

78. Cassandra Jones Havard, African American Farmers and Fair Lending: Racializing Rural
Economic Space, 12 Stan. L. & Pol'y Rev. 333, 334 (2001),
https://scholarworks.law.ubalt.edu/cgi/viewcontent.cgi?article=130 1 &context=all_fac&httpsredir=1&r
eferer=. See generally PETE DANIEL, DISPOSSESSION: DISCRIMINATION AGAINST AFRICAN AMERICAN
FARMERS IN THE AGE OF CIVIL RIGHTS (2013).

79.  Kali Holloway, How Thousands of Black Farmers were Forced Off Their Land, THE NATION
(Nov. 1, 2021), https://www.thenation.com/article/society/black-farmers-pigford-debt/ (noting that
discriminatory loan denials and deliberate delays in financial aid allowed the USDA to systematically
block Black farmers from accessing critical federal funds.

80.  Reid, supra note 77, at 262-63.

81. Id at277.

82.  See Newkirk 11, supra note 14, at L.

83. Id
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accumulated vast amounts of small Black-owned farmland aggregated it
into larger farms and eventually sold it to corporations, including large
pension firms and corporate landlords, such as AgriVest, Hancock
Agricultural Investment Group, and the Teachers Insurance and Annuity
Association (the “TIAA”).%

As a result, the current amount of land owned by large firms in
proportion to the local Black population is striking.®> In Washington
County, Mississippi, TIAA purchased 50,000 acres for more than $200
million.® As of 2011, Black Americans in the same county made up 72
percent of the population, but owned just 11 percent of the farmland.?’ In
nearby Tunica County, where TIAA acquired large plantations, Black
Americans comprised 77 percent of the population, but owned only 6
percent of the farmland.®® TIAA acquired those plantations from some of
the largest White landowners in the state.®* The same can be said of Holmes
County, Mississippi, one of the most populous African American counties
in the United States, where Blacks comprise 80 percent of the population,
but only own 19 percent of the farmland.”® These disparities in ownership
were the result of the involuntary land loss that intensified during the mid-
twentieth century.’!

With little oversight from the Federal Government, racial equity in
USDA administration was virtually non-existent.””> This allowed illegal
pressures levied against Black farmers by the organization’s loan programs
to result in massive wealth transfers from Black farmers to their White
counterparts, accounting for stark increases in land disparities.”* Also, it was
not a coincidence that the height of this disenfranchisement occurred in the
1950s, as the modern Civil Rights Movement was beginning to gain national
momentum. It was common that such practices ultimately resulted in

84. Id
85. 1Id
86. Id
87. Id
88.. Id.
89. Id
90. Id
91.  Id.(citing that between 1950 and 1964 in the State of Mississippi, Black farmers lost as much
as 800,000 acres of land).
92. Id

93.  Seee.g., Castro & Willingham, supra note 52, at 5 (noting that there were numerous instances
during the twentieth century of equal opportunity violations at county-level offices where Black farmers
were denied loan applications or suffered discriminatory delays).
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widespread displacement and impoverishment of Black farmers and their
families.”

II. THE ABETMENT OF LAND DISPOSSESSION
A. Heirs’ Property

Today, local policies relating to property and title transfers exacerbate
the harm that results from decades of policy inaction. In addition to
economic and political weaponization that Black farmers faced in recent
decades, many today live on highly valuable land that is now ripe for real
estate development.”® Laws remain on the books that make it easy for
families with little to no access to wealth to be preyed upon by speculators.”®
Under the heirs’ property system, if an intestate person passes away or their
estate manages to avoid probate, multiple heirs could inherit their real
property, creating a tenancy in common by multiple heirs.”” As tenants in
common, each heir has a right to use and possess all the property with no
right to exclude other tenants.”®

In the South, it was and remains common for rural landowners to
bequeath real property through word-of-mouth, making ownership of heirs’
property more widespread.” Historically, this tendency was most prevalent

94.  See Newkirk II, supra note 14, at II1.

95.  Dominique T. Hazzard, The Gullah People, Justice, and the Land on Hilton Head Island: A
Historical Perspective, (Apr. 2012), (Ph.D. Thesis, Wellesley College), (on file with the Wellesley
College Digital Scholarship and Archive) (noting that much of the Sea Islands was rural in 1950, but
this changed when developers sought to alter the islands’ perception to outsiders). See also Amanda Lee
Myers & Ariana Triggs, ‘Messing with the wrong lady:’ 93-year-old South Carolina woman fights off
developers, USA TODAY (July 12, 2023),
https://www.usatoday.com/story/news/nation/2023/07/12/josephine-wright-vs-hilton-head-south-
carolina-developers/70400156007/ (chronicling the struggle of 93-year-old Josephine Wright, a member
of South Carolina’s Gullah-Geechee community, and her family’s battle against a local developer to
save land that has been in her family since the end of the Civil War).

96.  Id. See also Nate Blakeslee & Jason Heid, Black-Owned Land Is Under Siege in the Brazos
Valley, TEXAS MONTHLY (Nov. 2023), https://www.texasmonthly.com/news-politics/heirs-property-
black-owned-land-brazos-county/ (detailing how vulnerable Black farmers and their families have lost
long-held property in Central and East Texas at the hands of two men who weaponized enigmatic
documents to purloin valuable land).

97.  Caitlin Henderson, Heirs Property in Georgia: Common Issues, Current State of the Law,
and Further Solutions 55 GA. L. REV. 877, 877 (2021).

98. Id. at878.
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among Black families, where oral tradition and illiteracy in decades past led
to a strong reliance on state intestacy statutes.'® In 2019, it was estimated
that over 35 percent of Black-owned rural land was heirs’ property.'®! Black
owners of heirs’ property face many unique challenges because they do not
possess clear legal title to their property.!® If the title to the property
remains in the name of the deceased landowner, the heirs possess what is
known as “cloudy title,” meaning that they are technically the owners of the
land through inheritance, but not listed on the title as the rightful owners.!'®
Making substantive decisions with the property becomes increasingly
challenging with each passing generation.'” Even if the property were
transferred into the names of the rightful heirs, one of those heirs seeking to
encumber the property through a loan would need the permission of
everyone else with a legal interest in the property.'®

For the many farm families struggling to maintain possession of their
lands, a lack of access to legal counsel prevents landowners from having
wills drafted to determine which of their descendants and relatives will
become their legal heirs.' The laws as they currently exist make it difficult
for heirs’ property owners to perform the same functions that other
landowners traditionally employ to build wealth.!%” This is problematic for
Black families, as nearly half of all heirs’ property in the United States is
owned by Black Americans.'*®

At the turn of the twentieth century, black farmers were forced to buy
farmland that no one else wanted and was relatively low in value.!”
However, with urban expansion, the same farmland became increasingly

100.  Id. at 881 (noting that the tendency of minorities to not execute wills continues into the
present, as studies reveal Whites being twice as likely than non-whites to have executed a will).

101.  Noah Goyke et al., Do Ownership Structures Effect Forest Management? An Analysis of
African  American Family Forest Landowners, 106 FOREST POL’Y & ECON., Sept. 2019),
https://www.sciencedirect.com/science/article/pii/S1389934119302084+#.

102.  See Henderson, supra note 97, at 884. See also Crystal Chastain Baker & Shunta Vincent
McBride, A Primer on Heirs Property and Georgia’s New Uniform Partition of Heirs Property Act:
Protecting Owners of Heirs Property, 19 GA. BAR J. 16, 16 (noting that racial minorities are
disproportionately affected by heirs’ property issues and face the heaviest burdens from heirs’ property).

103.  Heirs’ Property, CTR. FOR AGRIC. & FOOD SYS., https://farmlandaccess.org/heirs-property/
(last visited July 31, 2023).

104. Id
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106.  See Hoffman, supra note 8.

107.  See NPR Public Radio, supra note 6.

108.  Id.
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more valuable by mid- and late-century, making this it attractive to real
estate developers and speculators.!'® Such speculators took advantage of
the fact that these properties, often owned by descendants of the record
owner, were under the heirs’ property system which was easy to exploit.'!!
Developers often found the weakest link to purchase an interest in the
property among the heirs, contributing to involuntary land loss and
displacement in many parts of the South.!!?

Residents of the Sea Islands of South Carolina, Georgia, and Florida
have now experienced the same displacement at the hands of economic
forces.!'® Political disenfranchisement and lack of access to wealth for
proper estate planning exacerbates the situation.!'* Economically strained
and without policy to sustain what was once a multi-generational practice,
younger generations of these farm families often decide to relocate from
these areas altogether.!'> An all-too-common scenario, the lack of legal
protection and the flaws of existing laws make these families most
vulnerable to encroaching development.

Considering the recent economic challenges facing property owners
nationwide as a result of the COVID-19 Pandemic, heirs’ property owners
are unable to access COVID-19 economic relief due to an inability to prove
ownership of land.!"® Until 2018, the same could be said in regard to loans
and programs provided through the USDA.!" Furthermore, owners of
cloudy title cannot rely upon the heirs’ property as collateral to qualify for
a mortgage or other type of loan on farm operating expenses.''® With heirs’
property, it is exceedingly difficult for heirs to profit from the natural
resources on their land for the same reasons.!'” As mentioned, many states

110. Id.
111, Id
112.  Id.

113.  See Hazzard, supra note 95, at 43 (noting that outside of farming, Sea Island Geechee farmers
only have access to seasonal jobs that pay minimum wage with little opportunity for professional
advancement, and many find themselves having to compete with younger, wealthier workers for these
positions—worsening their economic situation).
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117.  Ximena Bustillo, USDA implements heirs’ property lending program from 2018 Farm Bill,
PoLITICO, July 29, 2021, https://www.politico.com/news/2021/07/29/usda-heirs-property-program-
501573.

118.  See CTR. FOR AGRIC. & FOOD SYS., supra note 103, at 9.
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consider heirs’ property owners to be tenants in common, meaning that
before anything can be done with the property, consent of all living heirs
must be obtained.'?” In large families where the descendants of the original
property owners are many in number, this often proves to be difficult with
the passing time because the number of interests in the property increases.
For example, if a record property owner passes away intestate, leaving his
land to his children, each of those children also would leave an interest in
the property to their children—the grandchildren of the deceased owner on
record.'!

What is unique about heirs’ property laws is that if, hypothetically, the
record owner were to die intestate and leave behind five children, the heirs
of the decedent would not own an interest in a particular property parcel of
the land, but a 1/5 interest in all the land itself.!*> Thus, if they were to sell
anything, they would have to sell their interest as opposed to a parcel.'?
When the interest is sold to someone outside of the family, the purchaser
can then file for a partition sale.'*

B. Partition Sales

Owners of heirs’ property are particularly vulnerable to partition
actions, another legal method resulting in land dispossession.!?> As heirs’
property generally passes through intestate succession, state laws allow
tenant-in-common heirs to bring an action in court to enforce their interest
in the property, as they provide a legal foundation for which parties stand to
inherit property via intestate succession or non-testamentary devises.'® The
court action can result in either a partition in-kind or a partition by sale.'”’
When courts order a partition in-kind, the land must be divided among each
landowner in a fashion that is equitable and proportionate to their share of
the land.'”® On the other hand, partitions by sale, which are more likely to

120.  See Henderson, supra note 97, at 878.

121.  Id
122.  See NPR, supra note 6.
123.  Id
124.  Id.

125.  Francine Miller, Heirs’ Property: Understanding the Legal Issues in Missouri, CTR. FOR
AGRIC. & FOOD Sys. (Feb. 2023), at 6.

126.  Idat12.
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result in involuntary land loss among Black families, are the result of court
orders that land be sold to the public at an auction; in these instances, family
members who are not parties to the sale receive only a small share of the
sale price, which is usually well below the property’s fair market value.'?

Equally as detrimental to maintaining land ownership, heirs of a
decedent landowner are able to sell their interest in the heirs’ property to a
real estate speculator without the consent of other heirs,'*® inadvertently
triggering a partition by sale.'’! Laws in many states provide these
speculative new owners with ample means through which they can seize
control of property at below-market rates.'*> While many states favor
partitions in-kind because of the equitable relief that it provides to
landowners, courts in several states have opted for partitions by sale, even
in situations where the land can equitably be divided among the tenant-in-
common heirs. '

In partition sales, any co-tenant family member with an eagerness to
sell for any reason can be targeted by speculators. ** With such a small
interest, any speculator can request a forced sale—at which point he or she
is bound to successfully make the acquisition.!* This is largely because the
forced sales are advertised in legal classifieds and remain relatively
unknown to many including the other co-tenant heirs.'*® In addition,
partition laws prevent prospective buyers from going to inspect the land
ahead of time, forcing prospective buyers to purchase the property even if
they have not seen it. Furthermore, these sales are often cash sales.'’” This
puts many Black families at a disadvantage, because they are often unable
to present large amounts of cash at auction even if co-tenant family
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130.  AMER. BAR ASSOC., Restoring hope for Heirs Property Owners:

The Uniform partition of  Heirs Property Act, (Oct. 1, 2016),
https://www.americanbar.org/groups/state_local government/publications/state_local law news/2016
-17/fall/restoring_hope_heirs_property owners_uniform_partition_heirs_property _act/.

131.  Id. See also NPR, supra note 6.
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133.  AMER. COLL. OF TRUST & EST. COUNSEL, Heirs Property and Generational Land Loss,
https://www.actec.org/diversity/heirs-property-generational-land-loss/ (last visited Aug. 1, 2023)
(noting that courts began to order partition sales during the 1940s and 1950s, which resulted in the
substantial depletion of assets for African American families).

134.  See NPR Public Radio, supra note 6.
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members want to place a bid on the property; as it exists at present, this
system is ideal for allowing speculators to purchase a family’s land at very
low costs.'?®

If a partition sale were brought before a court, the small interest of the
one landowner who demanded the sale would become irrelevant, and
legally, a judge could divide up the land into pieces that correspond with
everyone’s share.!* However, the variations in topography of the land can
make the process difficult, preventing judges from wanting to insert
themselves into this process.!* In such scenarios, the court will recommend
that the family sell all the land and divide the proceeds among everyone
who owns the land—often through auction sales.!*! Forced sales of heirs’
property are relatively common throughout the United States. '** In some
states, there is a legal preference for a partition in-kind as opposed to a sale
given that the former is more feasible in rural areas.'*’ Of the two, the
partition in kind is the more equitable remedy, because it leaves property
owners with the same rights held before the action occurred.!* As per early
interpretations of partition law, it is only when courts find it unfeasible to
conduct a partition in kind without great prejudice to those with interest in
the property will they resort to ordering a sale.'*

The lack of access to legal assistance and education has often
exacerbated this problem for many Black farmers and their families, as
tenant-in-common heirs are often unaware of the consequences of deciding
to sell their individual shares of the heirs’ property to real estate
speculators.'#® General ignorance of the law and real estate market make
some family members more likely to be allured into profiting from a fast
sale.'*” In the present-day, this undeniably hastens the land loss experienced

138.  See AMER. COLL. OF TRUST & EST. COUNSEL, supra note 133.
139.  See NPR, supra note 6.

140. Id.
141.  Id
142,  Id.
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145.  See Clark v. Dady, 131 S.W.3d 382, 386-87 (Mo. Ct. App. 2004) (holding that partitioning
of personal property in kind is authorized, although in many cases...impossible due to its character). See
e.g, Mo. Ann. Stat. § 528.260 (granting authority to commissioners to divide land parcels and allot
portions and shares to respective parties).

146.  See Hoffman, supra note 8.

147.  See AMER. COLL. OF TRUST & EST. COUNSEL, supra note 133.
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by Black farmers.!*® Such occurrences force the sale of millions of acres of
property and the loss of intergenerational familial wealth through land
ownership.'#

C. Property Tax Sales

Other predatory practices that remain common to Black farm owners
include property tax sales. In situations where the value of the land
skyrockets, this leads to a rise in property taxes for landowners.'*® As many
Black farm owners are of low- to moderate-income, increases in property
taxes often result in farmers and their families being unable to keep up with
the local rates, ultimately leaving them with tax sales as the only option.'!
Whereas local governments could mitigate the harm of this process by
assisting vulnerable families to stay on their lands or navigating rapid
changes in property tax evaluations, county governments throughout the
United States often choose to act on their rights to auction tax-delinquent
properties.!'>

D. Torrens Acts

Although not as widespread, but still in existence in the U.S. South,
Torrens Acts have long proven to be a hindrance for Black families,
providing “loopholes” to third-parties to force families off their land.'>* In
real estate, Torrens Certificates assign property rights to a registered
titleholder without the recording of a deed.!>* Although intended to simplify
the title registry through the use of the judiciary, these Acts have the effect
of removing families from their land through partition sales, as the rules
associated with the Acts protect buyers from any legal recourse sought by
tenant-in-common owners who knew nothing of the sale.' Because the
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150.  See Barth, supra note 5.
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legitimacy of the certificate of title stems directly from the judge, all items
contained directly within it are deemed to be legally valid.'*® The new
landowner is issued a certificate of title and legal rights to the property
without having to trace the certificate of title, making the land more
marketable in situations where there are numerous heir owners.'>” Torrens
Acts shield one tenant-in-common owner, who has decided to sell their
portion of inherited family land, from legal liability and recourse from other
descendant owners.'*® Said tenant-in-common owner can often sell his or
her portion of the property without the other tenant-in-common heirs even
being notified until after the sale has taken place.'® Anyone wanting to take
advantage of this loophole would only have to target the most vulnerable
tenant-in-common owner and make an irresistible offer.'®

III. THE MODERN ERA

Regional discrimination patterns continued to disadvantage Black
farmers despite the passage of the Civil Rights Act of 1964.'°! Practices
employed by Texas agencies were no exception. Although the Act
protections intended to eliminate discrimination in federally assisted
programs and prohibit job discrimination, they never made their way to the
Negro division of Texas Agriculture Extension Service.!®? In fact, Texas
Agriculture Extension Service officials utilized the legislation to eliminate
services to African Americans, based on race, while simultaneously
protecting White agents.!®3 In the years following the passage of the Civil
Rights Act of 1964, Black agents who worked with Texas Agriculture
Extension Service also received demotions in title, office accommodations,
and compensation and benefits to protect the status of their White

6,2022),
https://inequality.org/research/black-land-theft-racial-wealth-divide/#:~:
text=Once%20the%20sale%20was%20made,0f%20their%20land%20was%20devastating)\.
156.  See Anh T. Le, supra note 154.
157.  Id. at 611 (citing United States v Ryan, 124 F. Supp. 1, 4 (D. Minn. 1954) which provided a
brief explanation of the history of the Torrens system and legislative purposes for adopting it).
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161.  See Reid, supra note 77, at 21.
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counterparts.'® These practices would help to spur litigation in subsequent
decades.'®

A. Litigation in the Post-Civil Rights Era: A New Form of Advocacy

Although there have been several aims to provide redress to
disenfranchised Black farmers, many of these—which include court
decisions—ultimately have fallen short in the long run. Litigation on behalf
of Black farmers began as early as the 1970s.'% In Poole v. Williams (1974),
Preston E. Poole, an agent of the Texas Agriculture Extension Service
(“TAEX”) filed a lawsuit against the organization, which was the state
branch of the United States Department of Agriculture Extension Service.'®’
His lawsuit alleged employment discriminatory practices against members
of the Negro division, which had been created to provide Black farmers with
access to information about USDA programs in a subordinate fashion to
White farmers.'®®

Believing that the relationships between local and federal authorities
should be reinterpreted, Preston Poole, who worked in Galveston County,
Texas, alleged that the Department of Agriculture condoned discriminatory
behaviors by failing to acknowledge them.'®® Poole v. Williams revealed
that not only did the Civil Rights Act of 1964 fail to eliminate racial
discrimination in federal farm subsidy programs, but it likely laid the
foundation for lawsuits to be brought on behalf of Black farmers in
subsequent years.!”® Similarly, even though the federal government did not
officially endorse discrimination through many of these programs, no
mechanisms were established prior to nor immediately following the
passage of the Civil Rights Act to prohibit local-level discriminatory

164. Id.
165. Id.
166. Id

167.  Id. at 21 (detailing the origins of Poole v. Williams).

168.  Id. at 20-21 (noting that Poole believed that “two groups of people suffered because of
chronic discrimination: the Black employees of TAEX and [the farmers]” because the wheels turned
slowly at TAEX in regard to enforcing compliance with the Civil Rights Act of 1964, the access that
African American farmers had to government information and programs was severely reduced due to
unstable working conditions created). These conditions formed the basis for Poole’s lawsuit. /d.

169.  Id. at 20 (noting that USDA officials condoned discrimination in the Texas extension service
and refused to interfere with the TAEX decision-making and implementation process).

170.  Id. at21-22.
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practices in program administration.!”! Following Poole, special legislation
failed to aid Black farmers and remedy the discrimination that they
continued to experience in Texas.'” Throughout the country—notably in
North Carolina, Alabama, and Mississippi—lawsuits were brought
simultaneously by Black farmers alleging the same practices of racial
discrimination. Ultimately, the Poole case resulted in cash settlement
payouts and the integration of the TAEX Headquarters at Texas A&M
University.!”

In 1999, the United States District Court for the District of Columbia
approved a settlement agreement and consent decree in Pigford v.
Glickman, another discrimination suit brought by Black farmers against the
USDA which claimed racial discrimination on the part of the agency in
benefits provision.'” The lawsuit also alleged a failure to investigate
complaints by farmers of racial discrimination in various localities between
1983 and 1997.' Following the Pigford decision, many farmers raised
concerns that they were unable to file their claims in a timely manner.!”
Thus, those unsubmitted claims were consolidated into one suit in 2008—
In re Black Farmers Discrimination Litigation Settlement.'” As part of this
consolidated suit (“Pigford II’), U.S. Attorney General Eric Holder and
Secretary of Agriculture Tom Vilsack announced a $1.2 million
settlement.!”® With the passage of the Claims Resolution Act of 2010, the
Pigford II settlement gave the farmer claimants a fast track to adjudication
and the ability to receive higher payments if they underwent a more strict

171.  Id. at 21 (noting that the inequities and preferential treatment not resolved in Poole v.
Williams continued, leading to later charges of discrimination between 1981 and 1996).

172.  See generally Moses, supra note 16. There was no official holding in Poole v. Williams, as
the parties settled outside of court given that evidence for discrimination against the plaintiffs was widely
available considering similar legal challenges being launched in several other southern states at the time;
also noting that the Court made the Extension Service aware of the likelihood that a court would find
discriminatory patterns in their practices based on rulings in simultaneous cases in which legal
challenges have been brought. In the settlement, Texas A&M University, through which the Agriculture
Extension Service was operating, agreed to pay cash settlements and integrate its operational facilities.
1d.
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176.  See CONG. RSCH. SERV., RS20430, The Pigford Cases: USDA Settlement of Discrimination
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claim and documentation review.!” Still, many of the Black farmers who
were claimants to the lawsuit were unable to file claims due to internal
administrative hurdles.'

Nevertheless, in the years following the Pigford cases, there was
mismanagement in how the settlement claims were distributed and little
consideration given to the amount of resources available to address past
harm with specificity.!®! The U.S. Department of Agriculture opted to
include payouts to women and Hispanic Americans as a way of neutralizing
any arguments that the government favored Black farmers over Hispanic,
Native American, or women farmers.'®> Despite the settlement agreement
being an attempt at redress for harm suffered specifically by Black farmers,
the addition of other marginalized groups who were not parties to the
litigation now diminished the monetary resources available for
distribution.'®® In addition to hurting Black farmers who were legally
entitled to restitution, this decision increased fraud, as parties not part of the
litigation nor part of the designated marginalized groups on whose behalf
the litigation was pursued were able to submit settlement claims.'
Involuntary Black land loss continued.'®®

While Black farmers pushed for redress, court decisions of the 1980s
and 1990s persisted in other areas relating to race-based reparative
initiatives.'*® In Wygant v. Jackson Board of Education, the Supreme Court

179.  Id at7.

180.  Id. (noting that 80,000 claim forms were mailed out, but only 40,000 were filed, and of the
filed claims, only 34,000 were deemed complete, timely and eligible).
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ATLANTIC (May 7, 2013), https://www.theatlantic.com/politics/archive/2013/05/how-did-progressive-
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of the United States (the “Court”) held that race-based decisions by
government agencies were subject to strict scrutiny under the Fourteenth
Amendment of the U.S. Constitution.'®” The Court established two prongs
to examination of distinctions based on race. Notably, any racial
classification “must be justified by a compelling governmental interest and
[. . .] the means chosen to effectuate its purpose must be narrowly tailored
to achievement of that goal.”'®® In the view of the Court, societal
discrimination alone against a particular group was not sufficient to satisfy
making racial classification for purposes of remedy; instead, there must
have been “convincing evidence of prior discrimination by the
governmental unit involved before allowing limited use of racial
classifications to remedy such discrimination.”'®”

B. Legislative Efforts

Passed by the U.S. Senate, the Justice for Black Farmers Act of 2021
proposed policies that would allegedly end discrimination within the USDA
and protect Black farmers from involuntary land loss.!”® The Act proposed
the establishment of an independent Civil Rights Oversight Board within
the Department of Agriculture to protect the rights of individuals who seek
to file discrimination complaints with the Office.!! Among other things, the
Board would conduct fact-finding reviews of alleged discrimination, issue
decisions within a timely fashion, and recommend improvements to
Department practices in its handling of cases involving socially
disadvantaged farmers.!”?> Furthermore, the Act also proposed the
establishment of an Equity Commission to study the historical and
continuing discrimination by the Department against Black farmers and
ranchers as perpetuated through laws and policies and to recommend actions
to end systematic disparities in treatment.'”> The proposed commission
would have consisted of Black farmers, as well as other appointees, to

categorization based on race by governmental agencies as a means of providing redress for past harm).
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analyze and correct the errors of the Pigford settlement payouts.'™*

Additionally, the initiative also would have featured land grants to create a
new generation of Black farmers—redistributive measures that would
mimic the proposed land redistribution of General Sherman’s Order No. 15
and those propagated by the Homestead Act.!”> Although the Justice for
Black Farmers Act passed in the Senate, it failed in the House of
Representatives. '

Lastly, President Biden and his administration proposed the American
Rescue Plan Act to provide economic relief to the American economy as a
response to the coronavirus pandemic.'”” The plan incorporated language
from the Justice for Black Farmers Act and proposed to pay debt relief up
to 120% of the total amount that socially disadvantaged farmers from nine
states owed on Farm Service Agency Direct and Guaranteed Farm Loans
and Farm Storage Facility Loans.!”® The stimulus relief proposed in this
package would have benefitted Black farmers in ways that signal long-
sought redress after decades of discrimination by government agencies at
the federal and state levels, as well as from the private sector.!” It was not
long before the measure met opposition in lawsuits.??’ In response, farmers
from nine states filed suit against the USDA, alleging that the plan was not
tailored to the needs of current farmers and that it unconstitutionally
discriminated against them on the basis of race.?”! Following the challenge,
the U.S. Department of Justice forwent an appeal of an order blocking the
relief for disadvantaged farmers.>*
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IV. PROPOSAL

As noted, efforts at redress to disenfranchised Black farmers have
largely fallen short of their goals. Rampant discrimination dominated local
implementation of federal legislation prior to the Civil Rights Movement.?*
As a result, it was not until after the passage of the Civil Rights Act of 1964
that Black farmers began to put pressure on the government to correct local-
level and systemic injustices in federal programs.?** Poole v. Williams was
the largest and most notable anti-discrimination case to be brought on behalf
of Black farmers against a federal agency for discrimination in its practices.
Simultaneously, other smaller cases were brought in jurisdictions
throughout the South, which contributed to the out-of-court settlement.?%
Poole v. Williams laid the framework for subsequent cases, including the
famous Pigford cases, which resulted in an initial settlement of $1.2 million
for plaintiff farmers who had been discriminated against, and later, an
allocation of $100 million made available through the 2008 Farm Bill to
provide restitution to those who were unable to file timely claims.?*
Unfortunately, this did little to restitute the Black farmers who held valid
claims under the litigation.?”” Furthermore, it was during this time under the
Obama administration that the USDA foreclosed on many Black-owned
farm properties, leaving existing discrimination complaints unresolved.?*®
New complaints filed under the Pigford cases were dismissed and
underrepresented in reporting.’”” By the turn of the twenty-first century,
land ownership for Black farmers had decreased to 1.4 million acres,
amounting to a loss of 12.6 million acres, or 90%, of land previously
owned.”'” Nearly two decades later, the disparities persisted.?!! Between
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2012 and 2014, White farm operators owned 98% of land and operated 94%
of all farmland.?'? At the same time, white farm operators were able to
generate 98% of all farm-related income from land ownership and 97% of
income from farm operatorship.?!?

The actions of the U.S. Department of Agriculture following the
Pigford cases and some of the language in the Justice for Black Farmers Act
shed light on the need for specificity in legislation and advocacy.?'* This
was exacerbated by the Biden administration’s proposals through the
American Rescue Plan Act.?!®> Despite that, the substance of the proposed
legislation was anything but reparative in nature for Black farmers, the
Biden administration’s plan had been billed incorrectly in media as a
reparations plan of sorts for Black farmers.?!® The failure to make legislative
policy narrowly tailored to provide historic redress did an injustice to those
farmers suffering compounded intergenerational harm.?!” Although
historical harm suffered by Black farmers was used to justify the legislation,
the remedies and nature of the plan broadly encompassed socially
disadvantaged groups.?'® This terminology likely condemned the initiatives
to failure, because the socially disadvantaged categorization encompassed a
broad grouping of individuals while excluding others on the basis of what
appeared to be race.?’ Under the American Rescue Plan Act, the socially
disadvantaged criteria uses the 1990 definition for socially disadvantaged
farmers, which included Blacks or African Americans, American Indians or
Native Alaskans, Hispanics, Asians, and Native Hawaiians or Pacific
Islanders.??® For the marginalized groups other than Black farmers, there
likely was not as much documentation and precedent to survive a Section
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1981 Claim under the Civil Rights Act of 1866.%!

Under the Fourteenth Amendment of the United States Constitution,
race-conscious policies enacted at the state and federal levels could only be
enacted if they pass the strict scrutiny standard.??? In such cases, the
legislation would need to be “narrowly tailored to meet a compelling
government interest through the least restrictive means available.”?* Thus,
it would need to be shown that the policy provided specific redress for harm
caused by discrimination, and there was no other means through which
redress could be provided.?* Under this requirement, General William
Sherman’s Special Field Order 15, which called for the redistribution of
plantation lands to the persons who had worked the land and made it
profitable as slaves, might have withstood strict scrutiny, because it would
have compensated those “personally victimized by slavery.”**> One could
infer that the Court establishes the strict scrutiny standard alone as a
foundation for racial classification schemes, and that disadvantage
justifying said schemes must be proved apart from race; merely constituting
a marginalized group will not suffice if the classification cannot serve a
compelling government interest and is not narrowly tailored in furtherance
thereof.?%¢

The lack of specificity in the American Rescue Plan Act laid the
foundation for equal protection challenges, as its grouping together of all
non-white farmers made it impossible to link specific harm to a specific
party. Not only did this amount to an erasure of Black farmers’ justice claim,
but it diminished the likelihood that the Act would withstand allegations of
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unconstitutional discrimination by those not included.??” The need for
specificity parallels ongoing discussions regarding race-conscious policy in
relation to the nation’s grim history of discrimination against Black
Americans and how best to devise remedies.??® In critique of the “socially
disadvantaged” categorization, more narrow language would have properly
tailored the debt relief measures outlined in section 1005 to the documented
multigenerational harm suffered by Black farmers up to the present day,
providing the link needed for a narrowly-tailored specificity that would
withstand strict scrutiny challenges.””” Furthermore, economic restitution
for Black farmers constitutes a compelling government interest on its own
merit, and with specificity, it would properly ensure that Black farmers as a
class stand to be made whole for directly suffered harms and their inherited
legacies. In other words, the discriminatory treatment suffered by Black
farmers, their families, and living descendants allows them to constitute a
specifically aggrieved class for which specific remedies are available from
the federal government.??

Given the outcome of the Pigford cases, which served as the basis for
including the alleged redress in the economic stimulus, it is clear that the
U.S. Government had exhausted other available remedies before attempting
race-conscious ones.”! Similarly, the history alone surrounding land
dispossession by Black farmers provides a foolproof case to remedy
discrimination suffered.?*? Several decades of policy proposals along with
litigation designed to enforce just practices on behalf of Black farmers were
unable to provide protection from social and institutional prejudices.??
Although the Act offered substantial debt relief, the majority of the funds
would likely have gone to White farmers given the percentages of land
owned; by the same token, Black farmers would have received the smallest
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portion of the debt relief offered.?** If the goal of the Biden Administration
is to provide specific redress to a segment of the American population
against which harms were committed, such measures deserve their own
legislation just as much as the aggrieved parties deserve specificity to be
made whole; the relief packages in which the Biden administration has
attempted to address this issue are incapable of constituting racial equity or
reparative models because they are not designed as such.?*> Furthermore,
the Biden administration’s failure to push back against legal challenges to
the proposal signaled a lack of confidence in the initiative’s success.**

In crafting legislative strategies, solutions should be directed by the
federal government, but monitored at the local level, as suggested by the
proposals in the Justice for Black Farmers Act.”*’ Historically, federal
policy sometimes did not explicitly implicate racial discrimination, but
discrimination occurred when left to local administrative officials without
adequate oversight.3® Also at the local level, there are ways to ensure that
existing laws pertaining to property transfer are less predatory.”*® Such
elements include allowing owners of heirs’ property to buy off the tiny share
or interest of a lone relative or possessor who might prefer to sell his or her
share of the property instead of going to auction.?** This would provide heirs
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with an opportunity to keep family land while also providing the individual
who wishes to sell with an opportunity to make a profit.?*!

Similarly in relation to partition sales, the law should evolve to reflect
the growing concept that there is a non-monetary value to property, such as
one’s history, pride in familial legacy, and the sense of self-awareness that
is often tied to property ownership.?** The remedy of partition itself is one
of equity, which dictates the consideration of non-economic factors when
deciding whether to dispossess a landowner of property.?** In such cases,
courts should be obliged to consider non-monetary factors before entering
a judgment in favor of third parties against families in such sale
proceedings.?** By encouraging judges to consider multiple factors, reliance
is based upon an actual “totality of the circumstances” test, which would
encourage judicial authorities to weigh all of the factors before ordering
action.’* The multi-factor test remedies the taking aspect of partition
actions, in that the non-petitioning co-owner is no longer subjected to
having his or her property taken by the government through “the conversion
of real property into a less valuable, inequivalent monetary sum without the
consent of the holder.”**¢ Furthermore, consideration beyond economic
factors is already recommended by expert bodies that specialize in partition
investigations, including the National Conference of Commissioners on
Uniform State Law.?*’

Furthermore, it is possible that if the judge in a partition sale proceeding
were to decide in favor of making the family sell the land, then the land
should be sold via the open real estate market, rather than through court
auction.?*® This allows the family to keep their dignity and walk away with
a fair monetary offer on their land.** Regardless of a consensus on the
effectiveness of such proposals, the sobering reality is that predatory laws
remain in place, because Black farmers and their communities are largely
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devoid of the political capital and economic strength to wield the power
needed to initiate change.?’

In recent years, the arduous struggle of Black farmers has caught the
attention of several grassroots advocacy organizations, including the
recently founded American Descendants of Slavery Advocacy Foundation
(the “Foundation™).?*! The Foundation promotes the idea of lineage-specific
redress, as opposed to redress based solely upon race.?*? Through its work,
the Foundation advocates that the key to correcting multigenerational
atrocities against Black Americans is to devise policy that is anchored in
lineage classifications, an argument that bears striking parallels to recent
precedent set by the Supreme Court of the United States regarding race
classifications and historical redress.?*® Similarly, efforts at redress should
specifically tailored to the harm suffered by those Black Americans who are
descendants of formerly enslaved negroes and survivors of Jim Crow.?*
Ultimately, a lineage-based argument could withstand the strict scrutiny
requirements set forth by the Supreme Court to make the case for narrowly
tailoring redress to Black farmers, as redressable grievances were suffered
directly by newly freed Black Americans and their descendants as a result
of social prejudices stemming from the period of enslavement, the Civil
War, and the failure of Reconstruction.? In light of recent Court precedent,
many of the ambiguous legislative initiatives to date that have purported to
provide redress to Black farmers indicate a lack of will on the part of this
country to pursue justice for its Black farmers—and more broadly—for
Black Americans.?*® This is especially true in regard to involuntary land and
wealth loss at the hands of the federal government.>’ As comprehensive
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policy, the Foundation calls for land grants for new and existing Black
farmers to rectify a massive lineage-based land ownership disparity, as well
as government-subsidized loans with low interest rates for the purpose of
building primary residences on newly granted and currently owned
farmland by Black Americans.?*® In essence, in addition to narrowly tailored
and improved policy at the national level, government-sponsored land
redistribution with earmarks to promote intergenerational inheritance would
constitute substantive restitution for the land lost as a result of the
government’s negligence.

CONCLUSION

In order to effectively remedy the harm suffered by Black American
farmers from the Reconstruction Era to the present-day, the federal
government must play a large role in advocating on their behalf. There must
be an effort to actively create and enforce policies that prevent
discrimination from occurring locally. Policy measures should offer
solutions that are narrowly tailored to provide redress to the harmed parties.
Such efforts would ensure that any solutions remain foolproof against
claims of unfairness. This is not to say that the government is not within its
right to create broad-sweeping categories for aiding socially disadvantaged
persons; this, however, should be done through other initiatives. Efforts
made to date have failed to do this. As indicated in the History section of
this note, the discrimination suffered by Black farmers in the United States
has a long trajectory and epitomizes systemic injustice. The
intergenerational experiences of Black farmers with involuntary land loss
and land dispossession illustrate the ability of social prejudice to repeatedly
influence and weaponize public policy against Black farmers. Additionally,
the History section emphasizes that this is an American issue, as it can be
traced directly from the struggles that Black farmers faced following
emancipation into the modern era. In closing, history and available data
justify the need for redress on behalf of Black farmers. If the United States
ever finds the will to act, it has a duty to remedy the harm suffered, pay the
debts owed, and exercise justice on behalf of its Black farmers.
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