TRUMP, LAWYER REGULATION,
AND THE INSTITUTIONAL DOUBLE BIND

Benjamin H. Barton”

I. THE TRUMP AND BANNON ATTACKS ON THE
LEGITIMACY OF INSTITUTIONS
ARE STRATEGICAND SEEM TO BE WORKING
(AT LEAST FOR TRUE BELIEVERS)

On November 15, 2021, former Trump advisor Steve Bannon turned
himself in to be arraigned for two misdemeanor counts of contempt of
Congress. To many (and especially foes of the Trump administration), this
was a long overdue triumph.t An op-ed cowritten by Harvard’s Laurence
Tribe claimed that the arrest showed “Attorney General Merrick Garland’s
commitment to restoring the rule of law” by “demonstrating that severe
sanctions follow the flouting of subpoenas, whether from Congress or the
courts.” Mother Jones called the indictments “a big boost for the Select
Committee’s investigation.”® And why not? Bannon is and was a central
figure in Trump’s orbit.* Bannon, like Trump, has long thumbed his nose at
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legal proceedings.® Bannon’s stated reason for ignoring the subpoena from
the House Select Committee, that his communications were protected by
executive privilege despite leaving employment at the White House years
earlier in 2017, likewise struck many as frivolous and borderline
disrespectful .®

So, Bannon’s arrest must have been seen as a home run for Democrats
and a PR disaster and shameful moment for Bannon, correct? After all,
Bannon faces two different misdemeanor charges, and each carries a
maximum sentence of a year in jail and up to $1,000 in fines.’

That thinking is so pre-Trump era. To the contrary, Salon argued “Steve
Bannon’s criminal indictment is the best thing that’s ever happened to
him.”® Similarly, MSNBC fretted that “Steve Bannon’s indictment is a gift
to his movement.”® Bannon surely agreed. He arranged to have his arrest
and subsequent unrepentant comments livestreamed on Gettr, a right-wing
social media website.!® He also posted the video of his remarks to his
website War Room, where he hosts a popular daily podcast.!! On the same
day he was arrested, Bannon argued with a “sly smile” that “we are taking
down the Biden regime.”*? He asked his followers to “stay focused and stay
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on message” and to focus on “signal not noise. This is all noise.”*3 He called
the charges “the misdemeanor from hell for Merrick Garland, Nancy Pelosi
and Joe Biden.”** “We’re going on the offense,” Bannon said, because
“In]Jot just Trump people and not just conservatives—every progressive,
every liberal in this country that likes freedom of speech and liberty should
be fighting for this case. That’s why I’m here today: for everybody. I’'m
never going to back down.”*®

Bannon has both political and personal interests in taking the offensive.
Politically, Bannon obviously thinks it helps former President Trump and
undermines the Biden administration for him to defy congressional
subpoenas and face martyrdom via federal prosecution. As a matter of trial
strategy, it’s probably not a bad idea to cast the entire process as a politically
driven witch hunt—Bannon and his lawyers know the claim of executive
privilege is unlikely to succeed and no one disputes Bannon has declined to
honor Congress’s subpoena, so a frontal attack on the entire process is not
the worst strategy.

Likewise, Bannon now makes a living hosting a podcast,® so a massive
dose of publicity likely means an uptick in listeners and thus advertising
revenue. Bannon’s podcast did, in fact, rise up the Apple charts in the weeks
after his arrest, rising thirty spots to become the sixty-seventh most popular
podcast in America.l’

But, most important of all for Bannon, and for this symposium on the
lessons and legacy for the legal profession after the Trump era, is Bannon’s
(and Trump’s) long-standing and general strategy of corroding faith in
American institutions. For example, both Trump and Bannon have admitted
that part of Trump’s war on the mainstream media was to convince his
supporters to ignore any negative stories about him as biased or outright
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false.*® Trump was well aware his campaign and presidency were sure to be
dogged by negative press, including stories of scandals that would have
sunk other politicians or administrations. Rather than apologize or try to
explain, from the start Trump created a one-size fits all explanation for all
of these stories: “Fake News!”%°

Trump’s attacks on judges and the courts are similar. When he does not
like a ruling, or fears a future adverse ruling, he goes ahead and discredits
the judge or court as biased or unfair, softening any blow for his
supporters.?

This is in some ways the secret sauce of the Trump Presidency—
scandals, news stories, and court setbacks that would have devastated other,
more traditional Presidents have seemingly only made Trump’s bond with
his supporters stronger. Trump and Bannon’s willingness to go on the
offensive against any and every American institution, no matter how
hallowed or respected, is exactly the thing their supporters love about them.
Trump’s willingness to challenge the press and the courts (and what he calls
political correctness) is not a side issue to Trump supporters, it is central to
his appeal

Steve Bannon is an architect and adopter of this strategy.?? Bannon
reportedly loves the original Star Wars trilogy, so he is likely familiar with
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the great Obi-Wan quote, “If you strike me down, | shall become more
powerful than you can possibly imagine.”?® Bannon’s approach to both the
press and the courts suggest a clear jujitsu tactic of turning your opponent’s
strengths into weaknesses. Here Bannon turns what seems to be a clear
Biden win into a Bannon victory. As prosecutors strike at Bannon, he grows
stronger and institutions grow weaker. Likewise, Bannon’s bond with
hardcore Trump fans grows stronger, and (perhaps not coincidentally)
Bannon grows wealthier as his podcast becomes more popular and his
public standing rises.

This is the challenge faced by prosecutors in Bannon’s case specifically,
but also generally when institutions try to punish anyone in Trump’s orbit—
what I call the “institutional double bind.” If they choose not to prosecute,
that lessens the left’s faith in institutions. Consider the various news stories
and op-eds asking (and not in a favorable manner), “why hasn’t Trump been
indicted?’?* The same sorts of critical op-eds were written before the
Bannon indictments were announced.?® So inaction carries a significant
risk—supporters of President Biden and opponents of President Trump will
wonder why nothing is being done to curtail what they see as open criminal
contempt.

If prosecutors do move forward, Trump or Bannon can say “Aha! See!
I told you they were biased against us!”” and Trump supporters lose further
faith in what they view as a biased institution. Like “fake news,” Trump’s
(and Bannon’s) continual attacks on elites and the “deep state” are also
meant to discredit these institutions for Trump supporters and to attribute
actions they take to bias rather than the rule of law.?® Trump did exactly this
when Bannon was arrested, stating, “This Country has perhaps never done
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to anyone what they have done to Steve Bannon and they are looking to do
it to others, also.”?” Bannon made the same points: it’s a political witch hunt
against Trump and his supporters, not a legitimate prosecution.

And, in an irony endemic to the Trump era, there’s actually a decent
argument that the prosecution of Bannon is unusual and politically
motivated. Farnoush Amiri wrote an excellent history of contempt of
Congress charges in the Los Angeles Times that offers much support for
Republican criticism of the Bannon indictment.?® Notably, between 2008
and 2021, the House voted five times to refer criminal contempt charges
against executive branch officials, and in each case the Attorney General
declined to prosecute.?® In fact, Bannon’s indictment is the first for contempt
of Congress since 1983, and that prosecution failed to produce a
conviction.*® You have to go back to the 1974 G. Gordon Liddy conviction
to find a successful contempt of Congress prosecution.®

Nor has the law been evenly applied by both parties. According to
former general counsel to the U.S. House of Representatives Stan Brand,
while the contempt law “doesn’t differentiate in any way between a
Republican or a Democratic president or Congress, it tends to break down
along those lines” with Democrats bringing more of the recent cases.®? In a
2017 Congressional Research Service Report, Todd Garvey listed every
instance of a finding of Congressional contempt from 1980 to May 2017.%
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Of the eight times Congress actually voted for contempt, six were under
democratic congresses.®

The source of most prosecutions of contempt of Congress is also
worrisome. Prior to Watergate, “the majority of contempt of Congress cases
were in connection with the House Un-American Activities Committee,
which was formed in 1938 to investigate individuals and organizations for
subversive activities, particularly those related to the Communist Party.”%
Any time your historical comparison is to the activities of the infamous and
despised HUAC, you are in trouble.

Il. BE CAREFUL WHAT YOU WISH FOR—THE
INSTITUTIONAL DOUBLE BIND APPLIES TO LAWYER
REGULATORS AS WELL

The double bind applies equally to lawyer regulators considering
disciplining or even disbarring Trump-aligned lawyers, especially the
highest-profile lawyers like Rudy Giuliani, Sidney Powell, Lin Wood, and
John Eastman. Lawyer regulators, like the Bannon prosecutors, face a
familiar “damned if you do, damned if you don’t” double bind. Proponents
of disbarment argue that these lawyers repeatedly lied to the public and
basically tried to stage a coup d’etat by falsely claiming that Trump won,
giving specious legal advice to Trump, or both. A Renee Knake Jefferson
op-ed entitled “Don’t Just Let Lawyers Lie: Rudy Giuliani, Sidney Powell
and Others Should be Disbarred for Good” makes the argument quite
nicely.® Knake is a leading expert in the overlap of the First Amendment
and legal ethics, so her opinion that these statements should be actionable is
especially persuasive.®” Other op-eds have made similar arguments, as do
the excellent pieces in this symposium by Green & Roiphe, Joy, and
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McMunigal.® Given the malfeasance alleged and the tenor of these calls for
disbarment, nothing less than actual disbarment is likely to satisfy some
Trump opponents. This is half of the double bind: if lawyer regulators
decide that trying to disbar these lawyers would be too political or would be
hard to accomplish under existing law, many will be outraged and some will
lose further faith in the institutions of lawyer discipline.

On the other hand, if lawyer regulators do go forward, they face cries
of political hackery and play right into the hands of pro-Trump
commentators who claim that the whole game is rigged against them. This
has already proven to be the case for Rudy Giuliani. In January 2021, a
“who’s-who of legal luminaries from New York and beyond” filed a formal
complaint seeking the suspension of Giuliani’s law license for “conduct
involving dishonesty, fraud, deceit or misrepresentation in or out of court.”3®
New York State suspended Giuliani’s law license on June 24, 2021, and
disbarment is a looming possibility.*

Like Bannon’s indictment, surely this taught Giuliani an important
lesson? Again, no. Giuliani immediately claimed the move was politically
motivated:

America is not America any longer. We do not live in a free
state. We live in a state that’s controlled by the Democrat
party, by Cuomo, de Blasio, and the Democrats. We have a
double standard. There’s no doubt, if I was representing
Hillary Clinton, I’d be their hero. I represented my client so
effectively, that they’re trying to get me to shut up. They
know what’s gonna happen—because they did it—they
know what’s gonna happen in Arizona, and they know
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what’s gonna happen in Georgia. And they want this mouth
shut.#

Giuliani’s son, New York gubernatorial candidate Andrew Giuliani, echoed
his father’s sentiments, claiming the suspension is a result of
“politicization” and the loss of “an independent justice system” because
Democrats are “going after one of President Trump’s close allies.”? Note
that Andrew Giuliani, a prominent political candidate, is not ashamed that
his father is on the verge of being disbarred for allegedly repeatedly lying
to courts and the public. To the contrary, Andrew Giuliani’s statements
make clear that the suspension is a significant assist to his campaign.

Nor was Trump much chagrined, as his characteristically bombastic
statement on the suspension establishes:

Can you believe that New York wants to strip Rudy
Giuliani, a great American Patriot, of his law license
because he has been fighting what has already been proven
to be a Fraudulent Election? The greatest Mayor in the
history of New York City, the Eliot Ness of his generation,
one of the greatest crime fighters our Country has ever
known, and this is what the Radical Left does to him. All
of New York is out of control, crime is at an all-time high—
it’s nothing but a Witch Hunt, and they should be ashamed
of themselves. TAKE BACK AMERICA!*3

And, like Bannon, Giuliani has ample financial and political reasons to
thumb his nose at the suspension. First, Giuliani and his allies have used the
suspension to raise money for Giuliani’s legal fees, creating and publicizing
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a “Freedom Fund.”** As of yet, the results are underwhelming, but they
certainly will not improve if Giuliani suddenly turns on Trump.*® Further,
Giuliani (like several other high-profile Trump lawyers) has transitioned
from traditional legal practice and to much more lucrative consulting,
speaking, and generally selling access to Trump.*® Giuliani has seemingly
done much of his high-profile work for Trump for free.*’ In this regard,
Giuliani’s legal practice is actually now just a loss leader for his other
business: being Rudy Giuliani, Trump insider and loyalist par excellence.

Second, insofar as Rudy Giuliani wants to support his son Andrew’s bid
for the Republican gubernatorial nomination in New York State, he needs
to stay on the good side of the significant group of Republican voters who
still love Donald Trump and believe Giuliani’s statements about the election
(and Hunter Biden, and numerous other examples).*®

Last, and most importantly, Giuliani’s entire public persona and
professional life is now completely intertwined with Donald Trump and his
false claims about the 2020 election. If Giuliani were to bail now, he would
gain nothing and lose everything. Disbarment is thus a small price to pay,
and the Bannon example suggests a Giuliani disbarment might actually be
run at a profit if done properly.
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Further, like the Bannon prosecution, there is at least some support for
the idea that disbarring Giuliani may be partially motivated by politics.
Professor Jonathan Turley noted most of the case against Giuliani is based
on statements outside of court, where lawyers likely have some First
Amendment protections ranging even into false statements.*® Turley also
raises a number of other lawyer statements in past election controversies
that turned out to be false and wonders whether those lawyers should also
be subject to suspension.®® Alan Dershowitz made similar arguments, and
also tied the suspension of Giuliani to “selective suspensions and
disbarments” of “radical left-wing lawyers—communists, former
communists and “fellow travelers’—or, in the South, they were civil rights
lawyers” in the 1950s.%

At this juncture, supporters of suspending Giuliani (and also other
Trump-allied lawyers who falsely argued that the 2020 election was stolen)
will roll their eyes at Turley’s and Dershowitz’s comments. Nevertheless,
note even supporters of the decision to suspend Giuliani call the action
“rare” or “unique,” because most disbarments Or suspensions involve
clearly demonstrable illegal conduct like stealing from a client.? For
example, Ronald Minkoff, a lawyer who filed an ethics complaint against
Giuliani on behalf of prominent lawyers and academics in January 2021,
called the Giuliani suspension a “once-in-a-generation decision.” NYU
Law Professor Stephen Gillers, who expressed support for suspending
Giuliani’s license when the complaints were filed, said he was “surprised”

49. Jonathan Turley, Politics by Other Means? Giuliani Suspension Should Worry All Lawyers,
THE HILL (June 26, 2021, 10:00 AM), https://thehill.com/opinion/judiciary/560366-giuliani-suspension-
should-worry-all-lawyers [https://perma.cc/M4RN-L2P4].

50. Id.

51. Alan M. Dershowitz, Giuliani’s Suspension from the Law Is Unconstitutional, THE HILL
(June 28, 2021, 2:50 PM), https://thehill.com/opinion/judiciary/560563-giulianis-suspension-from-the-
law-is-unconstitutional?rl=1 [https://perma.cc/JA2G-G67C].

52.  On “rare” and “unique,” see Melissa Heelan, Giuliani Suspension ‘Rare,’ Sends Message on
Ethics, Honesty, BLOOMBURG LAwW (June 25, 2021, 11:41 AM), https://news.bloomberglaw.com/us-
law-week/giuliani-suspension-rare-sends-message-on-ethics-honesty  [https://perma.cc/F74L-Y6XA].
On misappropriation of client funds being “the most common cause of disbarment,” see Susan
Humiston, Public Discipline Summary for 2020, BENCH & BAR MINN., Feb. 2021, at 6; Warren L.
Mengis, Professional Responsibility, 52 LA. L. REv. 721, 731 (1992).

53.  On Minkoff filing the complaint in January, see George Conk, Lawyers — En Masse — Call
for Giuliani to be Disciplined, Suspended, PROF. Resp. CONT. APPROACH (Jan. 22, 2021),
https://contemporaryprofessionalresponsibility.com/2021/01/22/lawyers-en-masse-call-for-giuliani-to-
be-disciplined-suspended/ [https://perma.cc/M3FW-533L]. The “once-in-generation” quote comes from
Heelan, supra note 52.
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by the decision because interim suspensions are “relatively rare” and the
standard is “very high.”®* Gillers also noted that suspensions are generally
imposed on lawyers who are found to have cheated their clients, which
makes Giuliani’s suspension “unique.”® Again, if you support the decision,
“unique” and “once in a generation” is salutary. But if you disagree, it just
makes the whole affair look politically motivated.

I, IF YOU SUPPORT THE GIULIANI SUSPENSION,
DO YOU ALSO SUPPORT THE SUSPENSION
OF BILL CLINTON?

As a comparison point, consider the suspension of Bill Clinton’s law
license by the Supreme Court of Arkansas in 2000. On January 17, 1994,
Paula Jones, a former Arkansas state clerk sued Bill Clinton for sexual
harassment in a federal district court in Arkansas.>® The suit was derided as
politically motivated from the start.>” In the course of this litigation, Jones’s
lawyers deposed President Clinton, and Clinton answered questions
misleadingly or flatly perjured himself when asked about his relationship
with Monica Lewinsky.*® This eventually led Judge Susan Webber Wright
to hold President Clinton in contempt of court for giving “intentionally
false” testimony in the case.”® Wright ordered Clinton to pay “any
reasonable expenses, including attorneys’ fees, caused by his willful failure
to obey this court’s discovery orders” and referred the matter to state judicial
authorities in Arkansas for an investigation and possible discipline,
including disbarment, for Clinton’s violations of the Arkansas Rules of

54.  For Gillers’s support of suspension, see Slotnik, supra note 39. For the quotes about the
suspension itself, see Heelan, supra note 52.

55.  Heelan, supra note 52.

56. This Day in History: Paula Jones Accuses Bill Clinton of Sexual Harassment, HISTORY.COM
(Jan. 14, 2021), https://www.history.com/this-day-in-history/paula-jones-accuses-hill-clinton-of-
sexual-harassment [https://perma.cc/N5JD-THVZ].

57. See Carol Rice Andrews, Jones v. Clinton: A Study in Politically Motivated Suits, Rule 11,
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Professional Conduct.®® Clinton ended up paying $90,000 to cover the
expenses of Jones’s lawyers.®!

The conservative Southeastern Legal Foundation also filed a
disbarment recommendation with the Arkansas Supreme Court (similar to
those filed against Giuliani).®? At first, Clinton pushed back against the
disbarment action, arguing that “[o]n the basis of the relevant facts, the
governing law and the applicable decisions of the Arkansas courts . . . a
sanction of disbarment would be excessively harsh, impermissibly punitive
and unprecedented in the circumstances of this case.”® Clinton argued that
“in Arkansas disbarment is typically reserved for far worse crimes, like
stealing from a client” and that “‘some other lawyers caught lying under oath
in Arkansas have received reprimands rather than being disbarred.”%

As part of a global settlement of the Whitewater investigation, Clinton
eventually agreed to a five-year suspension of his law license in Arkansas,
a fine of $25,000, and to admit he gave false testimony to a grand jury.® He
was also eventually disbarred from practicing before the U.S. Supreme
Court.® Supporters of Bill Clinton were hardly mollified and considered the
entire matter a politically motivated effort to embarrass the President.5’
Clinton’s White House Counsel Jack Quinn argued on CBS’s Face the
Nation that “the only handful of remotely comparable cases have resulted
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in a reprimand, not disbarment” and that “politics just has to be about
something more noble than destroying one’s enemies.”®® Likewise,
Georgetown Legal Ethics expert Paul Rothstein argued the disbarment, like
the impeachment effort itself, was all about politics: “This recommendation
is out of keeping in the sense it is among the most severe that | have seen
for comparable cases.”®®

If you pause for a second, you can see some of the individuals most
excited about the disbarment of Rudy Giuliani were likely somewhat more
moved by arguments that the disciplinary actions against Bill Clinton were
unusually harsh and politically motivated. After all, Bill Clinton was
unlikely to spend much of his post-presidency practicing law in Arkansas
or before the U.S. Supreme Court.

Any time a lawyer disciplinary action is taken against a high-profile
lawyer in a manner that is atypical (and really any serious sanction for
behavior outside of stealing from a client is pretty unusual), some will claim
politics are involved. I raise the Clinton suspension to show that these sorts
of claims do not always come from the right or the left, although as noted
above, they do seem to be accelerating in the Trump era, and not by mistake.
Clinton at least seemed chagrined.

IV. IS THERE ANY WAY OUT OF THE DOUBLE BIND?

So, is there any solution for these institutions stuck in the double bind?
What could lawyer regulators do or not do in these high-profile cases to
regain the public trust?

The short answer in any individual case like Giuliani’s is nothing. No
matter how comprehensive the explanation of the sanctions against a lawyer
like Rudy Giuliani, large swaths of the public will believe Giuliani and
Trump when they say the charges are false and politically motivated. As a
comparison point, consider whether supporters of Bill Clinton were
mollified when the Arkansas Supreme Court explained that Clinton had, in
fact, been sanctioned by a federal judge for lying under oath and that Clinton
had admitted to doing exactly that as part of the global settlement of the
impeachment inquiry. Dubious. And just to be frank, the Clinton case

68. Is Disbarment Too Much?, CBS News (May 22, 2000, 6:11 PM),
https://www.cbsnews.com/news/is-disbarment-too-much/ [https://perma.cc/Z4E3-PTCE].
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(politically motivated or not) was an easier and stronger case because
Clinton admitted the behavior.

The bottom line is in a case like Giuliani’s, it is likely too late to
convince the inconvincible. Trump supporters who believe the whole thing
is a witch hunt will not be satisfied no matter how transparent the process
or how lengthy and detailed the findings. Longer and fancier briefs from
judges will certainly not do the trick. Nor can lawyer regulators sit on their
hands and ignore the behavior, because that would threaten legitimacy on
the left, and possibly allow Giuliani and other lawyers to (at least according
to the most aggressive allegations) actively undermine democracy and
possibly even encourage a coup d’etat.

Sadly, on this sort of individualized basis, there is little to be done. The
die is cast. This is not to say that the situation is hopeless, however. One of
the reasons why these decisions are so fraught with various parties losing
faith in American institutions is exactly because of the underlying fragility
of these institutions, lawyer disciplinary bodies included. As the late, great
Deborah Rhode repeatedly reminded us, lawyer discipline is shamefully
deficient, typically to the advantage of lawyers:

Over 90 percent of complaints are dismissed, only about 2
percent result in public sanctions, and many complainants
never even learn the basis of the dismissal, let alone receive
an opportunity to challenge it. “Too slow, too secret, too
soft, and too self-regulated” is how the public views the
system.™

The ABA itself, among others, has determined that attorney discipline
is and always has been a neglected area.”” Attorney discipline is
underfunded.” There are backlogs for investigations.” In most states the
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process is secret.”* A majority of complaints are summarily dismissed,
partially because many complaints are over fee disputes or “mere
negligence” that is not generally covered by the rules.”™

One modest suggestion is for these institutions to do better. Portions of
the public would be less likely to cry “politics” or “witch hunt” if the
institution itself was better run and better respected. Basically, sturdier
institutions have proven more resistant to the Trump/Bannon approach.
Trump’s attacks on the military and the courts, for example, have had less
traction than his attacks on the press.” Of course such an approach is easier
said than done, but still, stronger institutions are more resistant to attack,
and as a side benefit, they are also better than weak, secretive institutions,
which sadly lawyer discipline has been for decades.

74.  John P. Sahl, The Public Hazard of Lawyer Self-Regulation: Learning from Ohio’s Struggle
to Reform Its Disciplinary System, 68 U. CIN. L. REV. 65, 108 (1999).

75.  RHODE, supra note 71, at 159-60.
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