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ABSTRACT

Around the world, regulators and policymakers are working to support
the development of financial technology (fintech) ecosystems. As one
example, more than fifty jurisdictions have now established or announced
dedicated testing environments called “financial regulatory sandboxes”
that temporarily exempt fintech companies from certain licensing
requirements. Others have announced or established “innovation hubs,”
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sometimes incorporating a regulatory sandbox as one element. This article
argues that innovation hubs provide all the benefits that the policy
discussion associates with regulatory sandboxes, while avoiding most
downsides of regulatory sandboxes, and that many benefits typically
attributed to sandboxes are the result of inconsistent terminology, and
actually accrue from the work of innovation hubs. The paper presents, as
the first contribution of its kind, data on regulatory sandboxes and
innovation hubs and argues that the data so far available on sandboxes does
not justify the statement that regulatory sandboxes are the most effective
approach to building fintech ecosystems. Regulatory sandboxes require
significant financial contributions, sometimes new legislation, and intense
regulatory risk management. They do not work as well on a stand-alone
basis (i.e. without an innovation hub) either, while innovation hubs alone
can provide more significant benefits in supporting the development of a
fintech ecosystem. Consequently, regulators should rather focus their
resources on developing effective innovation hubs, including, in
appropriate cases, a sandbox as one possible element.

INTRODUCTION

How can policymakers best support the development of an innovative
financial technology (fintech) ecosystem? Since 2016, an increasing
number of financial regulatory and supervisory authorities have announced
the establishment of “regulatory sandboxes” in order to encourage the
development of their fintech ecosystems: According to the ADA Chair
Sandbox database, the number of first-time financial regulatory sandbox
announcements has climbed from only four in 2016 to thirteen in 2017 and
twenty-three in 2018." Regulatory sandboxes are safe spaces in which
FinTech start-ups and other innovative enterprises can develop and test their
innovations without being subject to the full extent of financial regulation.’
Regulators typically seek to use a sandbox to bring more competition into

1. See infra Appendix A.
2. Dirk Zetzsche, Ross Buckley, Douglas Arner & Janos Barberis, Regulating a Revolution:
From Regulatory Sandboxes to Smart Regulation, 23 FORDHAM J. CORP. & FIN. L. 31, 64 (2017).
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their financial services sector through more diverse and affordable product
offerings for consumers.’

Sandboxes have proven very popular with financial regulators worldwide
since the first was introduced in the United Kingdom by the Financial
Conduct Authority (FCA) in 2016. Regulators in other jurisdictions quickly
followed, including Australia, Hong Kong, Abu Dhabi, Canada, Denmark,
Malaysia and Singapore. Many others have now joined the club. In total, we
have tracked more than fifty jurisdictions around the world that have
introduced financial regulatory sandboxes.*

Yet, for all the interest the FCA’s regulatory sandbox has generated, with
less than 120 participants since its inception,’ the sandbox has reached only
a truly tiny portion of the total number of financial services firms in the
United Kingdom and significantly fewer firms than the FCA has assisted
through its innovation hub.® More importantly, a significant share of young
firms previously in the regulatory sandbox are now either insolvent or in
liquidation.” In other jurisdictions, like Australia, sandboxes have proven

3. Id. at 68.

4. We list regulatory sandboxes in the Appendix A only where we could verify the regulatory
sandbox based on primary sources of law (i.e., legislation or financial regulation) accessible to us. Based
on press releases, we estimate that at least another fifteen regulatory sandboxes exist or are about to be
set up at the time of writing. See infira Appendix A.

S. According to the ADA Chair Sandbox database, since the first cohort of the FCA sandbox
started, 117 firms have received sandbox treatment in the five cohorts of the FCA’s sandbox so far.
Compare this with the more than 60,000 licensed United Kingdom financial institutions. For an overview
of sandboxed companies in the UK, see Regulatory Sandbox, FIN. CONDUCT AUTH. (last updated Dec.
10, 2019), https://www.fca.org.uk/firms/regulatory-sandbox [https:/perma.cc/FKZ5-UK7T].

6. According to the FCA, it received more than five hundred requests for support over the
eighteen-month period from the sandbox’s creation to April 2018. See Lev Bromberg, Andrew Godwin
& lan Ramsay, Fintech Sandboxes: Achieving a Balance Between Regulation and Innovation, 28 J.
BANKING & FIN. L. & PRAC. 314, n. 25 (2017).

7. According to the ADA Chair Sandbox database (excluding firms of the fifth cohort),
seventeen of the sixty-three sandboxed firms incorporated between 2015 to 2018 that belonged to one
of the first four cohorts (i.e., twenty-seven percent) are not operational (“not operational” includes firms
under insolvency proceedings, dissolved firms, dormant firms, as well as firms whose websites and/or
social media presences are not operated anymore), while a further four percent were acquired. We can
only speculate about the operations of firms participating in the 5th cohort. See also FIN. CONDUCT
AUTH., THE IMPACT AND EFFECTIVENESS OF INNOVATE 5 (2019),
https://www.fca.org.uk/publication/research/the-impact-and-effectiveness-of-innovate.pdf
[https://perma.cc/W4ZQ-QCYG] (stating that approximately “80% of firms that successfully tested in
the Sandbox are still operational,” but including many well-established firms such as HSBC and
Barclays).
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unattractive for innovative firms.> At the same time, some important
financial systems—including most regulatory agencies in the United
States,” Germany, and Luxembourg—have refrained from introducing
regulatory sandboxes. These experiences highlight the fact that a regulatory
sandbox is only one of many ways a regulator can approach promoting and
supporting a fintech ecosystem. Other approaches can include a range of
efforts, focusing on research and development, human capital development,
marketing, establishment of regulatory contact points, various forms of
investment promotion including establishment of investment funds and
matching schemes, creation of incubators and accelerators, and legal and
regulatory reform. Together, these approaches make up the central elements
of a supportive fintech ecosystem.

In addition to regulatory sandboxes, an increasing number of jurisdictions
are developing “innovation hubs” in order to support the development of
their fintech ecosystems. This article compares sandboxes with innovation
hubs, arguing that in many cases innovation hubs are likely to be more
effective in building a fintech ecosystem. '

A financial regulatory sandbox is most commonly a tightly defined safe
space which automatically grants relief from certain regulatory
requirements for those entities that meet the entry tests.'" An innovation
hub, in contrast, is simply a portal, a means by which industry can readily
access regulators to discuss their proposed fintech innovations, gain some
guidance on navigating regulatory requirements, and potentially seek
dispensations or adjustments in the specific regulations to which they will

8. The ADA Chair Sandbox database lists seven firms that receive or have received sandbox
treatment in Australia. The firms benefitting from sandbox treatment are disclosed at Regulatory
Sandbox: License Exemption Users, AUSTL. SEC. & INV. COMM’N, https://asic.gov.au/for-
business/innovation-hub/fintech-regulatory-sandbox/regulatory-sandbox-licence-exemption-users/
[https://perma.cc/PQSA-4LQ2].

9. See infira Section I1.A.
10. For a definition of innovation hubs, see EUROPEAN SUPERVISORY AUTHORITIES, FINTECH:
REGULATORY SANDBOXES AND INNOVATION HuUBS 7 (2018),

https://www.esma.europa.eu/sites/default/files/library/jc_2018_74 joint report_on_regulatory sandbo
xes_and_innovation_hubs.pdf [https://perma.cc/34US-99HP] (defining an innvoation hub as “a scheme
whereby regulated or unregulated entities can engage with competent authorities on FinTech-related
issues and seek non-binding guidance on the conformity of innovative financial products, services,
business models or delivery mechanisms with licensing, registration and/or regulatory requirements”);
see also Zetzsche et al., supra note 2, at 38-39.

11. See id. at 45.
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be subject.'> While sandboxes tend to attract the headlines and attention, the
real work of promoting and facilitating innovation in financial services
tends to be done, in virtually all jurisdictions where it does occur, by some
form of innovation hub.

Yet, of course, regulatory resources are always tightly constrained, which
is especially true for most emerging and developing countries seeking to
bolster innovation. Thus, it is the promise of facilitating real innovation in
financial services without imposing real demands on these resources which
accounts for sandboxes’ remarkable global popularity with financial
regulators. This is entirely understandable. However, we bear bad news:
regulators who genuinely wish to promote innovation need to make the staff
available to interact with industry, assist with advice and guidance to fintech
startups seeking to navigate the regulatory maze, and, where necessary,
issue bespoke waivers or other forms of dispensation of some regulatory
requirements.

The numbers of entities in sandboxes are so limited because if the access
regime is sufficiently broad to enable the participation of a wide array and
number of participants, the likely result will be haphazard consumer
protection. For this reason, sandbox entry conditions tend to be tight."
Genuinely innovative regulation can only occur, it seems, on a case-by-case
basis (as most financial regulators around the world have done with no-
action letters, tailored dispensations and other such measures for many
decades'®).

12. See COMMISSION DE SURVEILLANCE DU SECTEUR FINANCIER, ANNUAL REPORT 39 (2017)
[hereinafter CSSF ANNUAL REPORT],
https://www.cssf.lu/fileadmin/files/Publications/Rapports_annuels/Rapport 2017/RA_2017_eng.pdf
[https://perma.cc/7LN7-CDHC] (stating that an innovation hub includes a “constructive and open
dialogue with the FinTech industry by making [CSSF staff] available for all entities wishing to present
an innovative project. During these meetings, the CSSF provides the entities with advice and guidelines
on the applicable regulatory framework in order to ensure that the project is developed in compliance
with the regulations in force.”); JOINT ESA REPORT ON REGULATORY SANDBOXES AND INNOVATION
HuBs, EUR. SUPERVISORY AUTHS. 5 (2018),
https://www.esma.europa.eu/sites/default/files/library/jc_2018_74 joint report_on_regulatory sandbo
xes_and_innovation_hubs.pdf [https://perma.cc/55NV-6TE9] (defining an innovation hub as “a
dedicated point of contact for firms to raise enquiries with competent authorities on FinTech-related
issues and to seek non-binding guidance on the conformity of innovative financial products, financial
services or business models with licensing or registration requirements and regulatory and supervisory
expectations”).

13. See infira Section L.A.

14. See infira Sections I11.C and II1.D.
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This is not to say regulatory sandboxes serve no purpose. For the
relatively small number of entities that qualify, sandboxes do assist in the
development process. And more importantly, because it is sandboxes that
have been attracting the attention, having a sandbox sends a clear message
to industry that a regulator is flexible and open to innovation in a way that
having an innovation hub does not—in part because hubs are called
different things in different places'>—they lack the catchy descriptor that
sandboxes carry. In our view, the most important function of any sandbox
for a regulator is the strong message that having it sends to the market.

The FCA sandbox grew out of its innovation hub, which is termed Project
Innovate.'® Likewise, in Australia, the Australian Securities and
Investments Commission’s (ASIC) sandbox grew out of its innovation hub,
which long preceded the sandbox.'” However, many other jurisdictions
attracted by the lower regulatory resources needed to operate a sandbox
have implemented a sandbox without a broader hub.'® This strategy is
unlikely to do much substantively to promote innovation, particularly in the
large number of economies where there are limited numbers of financial and
other startups: sandboxes tend to be most useful in those markets that
already have a flourishing startup ecosystem but where those startups face
regulatory challenges, barriers and uncertainties. In such cases a sandbox is
very useful. In case where a jurisdiction is seeking to support the
development of an innovation and startup ecosystem, innovation hubs are
usually a better starting point. At the same time, pragmatically, if it is
necessary to call what is in fact an innovation hub by the name of “financial
regulatory sandbox” in order to build sufficient support then of course we
are supportive of such strategies.

This article begins by analyzing the typical entry conditions and elements
of sandboxes in Part I. Part II outlines their potential benefits and, Part 111
considers some of their risks and ways to address them. Part IV concludes
with a series of policy lessons to be drawn from this analysis for regulators

15. See Zetzsche et al., supra note 2, at 39-43, for the diverging terminology.

16. See FIN. CONDUCT AUTH., supra note 5, at 9 (timeline of Project Innovate).

17. See AUSTL. SEC. & INV. COMM’N, REPORT 523: ASIC ’S INNOVATION HUB AND OUR
APPROACH TO REGULATORY TECHNOLOGY (2017),
https://download.asic.gov.au/media/4270022/rep523-published-26-may-2017.pdf
[https://perma.cc/95SKR-3QF6].

18. For further detail, see the listings of narrow sandboxes infra, Appendix A.
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seeking to support the development of innovation and innovation
ecosystems in their own jurisdictions. Finally, Appendix A sets out a
detailed descriptive table of proposed or implemented sandboxes, and seeks
to characterize each as either narrow or broad.

I. FINANCIAL REGULATORY SANDBOXES—ENTRY
CONDITIONS AND ELEMENTS

A. Entry Test

Regulators around the world generally set up an entry test to determine
whether a firm is qualified to “play in the sandbox.” This test typically has
three general elements.

First, the test will ask whether the intended product or service is
appropriate for the sandbox. For example, proposed products or services
often must: (i) support the financial services industry,'? (ii) provide genuine

19. See FIN. CONDUCT AUTH., REGULATORY SANDBOX 7 (2015) [hereinafter FCA
REGULATORY SANDBOX], https://www.fca.org.uk/publication/research/regulatory-sandbox.pdf
[https://perma.cc/TWHT-YJJ8]; BANK NEGARA MALAY., FINANCIAL TECHNOLOGY REGULATORY
SANDBOX FRAMEWORK 12 (2016) [hereinafter BANK NEGARA MALAYSIA FRAMEWORK],
http://www.bnm.gov.my/index.php?ch=57&pg=137&ac=533&bb=file [https://perma.cc/BHP2-
XEYZ]; see also AUTH. FOR THE FIN. MARKETS & DENEDERLANDSCHEBANK, MORE ROOM FOR
INNOVATION IN THE FINANCIAL SECTOR §§ 1.1, 1.3.i (2016) [hereinafter DNB/AMF NEXT STEPS],
https://www.afm.nl/~/profmedia/files/onderwerpen/innovation-hub/publicaties/2016/room-for-
innovation-in-financial-sector.pdf ; BAKER & MCKENZIE, CLIENT ALERT, FINTECH UPDATE:
THAILAND’S FINTECH REGULATORY SANDBOX § A.3 (2016) [hereinafter BANK OF THAILAND
SANDBOX], https://www.bakermckenzie.com/-/media/files/insight/publications/2016/10/fintech-
update/al_bangkok_fintechsandbox_oct16.pdf?la=en [https://perma.cc/SJILC-9TSE]; FIN.
SUPERVISORY COMM’N, FINANCIAL INDUSTRY WORKS WITH THE TECHNOLOGY INDUSTRY ON FINTECH
UPGRADE (2016) [hereinafter FIN. SUPERVISORY COMM’N TAIWAN],
https://www.feb.gov.tw/en/home.jsp?id=47&parentpath=0,7&mcustomize=multimessage view.jsp&d
ataserno=201610170001 &aplistdn=ou=bulletin,ou=multisite,ou=english,ou=ap_root,o=fsc,c=tw&dtab
le=Bulletin [https://perma.cc/4AKCP-JWDU]. Bank Indonesia has not defined a rigid regulatory
screening for entrants to enter into the sandbox yet; however, it has a clear goal to support the financial
services industry, as stated in BANK INDONESIA, OPTIMIZING POTENTIAL, STRENGHTENING
RESILIENCE—ANNUAL REPORT 108-110 (2016), https://perma.cc/6XUY-GM69; see also Press
Release, Gubernur BI Resmikan Bank Indonesia Fintech Office (Nov. 14, 2016) (available at
https://perma.cc/ELR7-3A9F)(stating the four objectives of the FinTech office establishment); ABU
DHABI GLOBAL MARKET, CONSULTATION PAPER NO. 2 OF 2016 — POLICY CONSULTATION ON A
REGULATORY FRAMEWORK TO SUPPORT PARTICIPANTS DEPLOYING INNOVATIVE TECHNOLOGY
WITHIN THE FINANCIAL SERVICES SECTOR 13 (2016) [hereinafter ADGM GUIDANCE],
http://adgm.complinet.com/net_file store/new_rulebooks/a/d/ADGM_Consult_Paper No 2 of 2016 _
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innovation (i.e., new solutions to existing or new problems),”’ and (iii)
benefit consumers.?' The adequacy of the innovation requirement and its
assessment by the competent authorities is debatable, given that it requires
regulators to assess an innovation.?? This task is arguably beyond their skill

Reg_Framewk for Fin_Tech_Final.pdf [https://perma.cc/TR6W-27NL]; ECON. DEV. BD. MAURITIUS,
REGULATORY SANDBOX LICENCE—GUIDELINES FOR FINTECH PROJECTS 5 (2018) [hereinafter
MAURITIUS GUIDELINES], http://www.edbmauritius.org/media/1995/fintech-rsl-application-
guidelines.pdf [https://perma.cc/7BFV-MRJH].

20. See FCA REGULATORY SANDBOX, supra note 19; FinTech & Innovation—Regulatory
Sandbox  Framework, CENT. BANK OF BAH. [hereinafter =~ CBB  Guidelines],
https://www.cbb.gov.bh/fintech/ [https://perma.cc/6HX8-GBLL]; Fintech Regulatory Sandbox
Guidelines, MONETARY AUTH. OF SING., FINTECH REGULATORY SANDBOX GUIDELINES 5 (2016)
[hereinafter MAS GUIDELINES], https://www.mas.gov.sg/-/media/MAS/Smart-Financial-
Centre/Sandbox/FinTech-Regulatory-Sandbox-Guidelines-
19Feb2018.pdf?la=en&hash=1F4A A49087F9689249FB8816A11 AEAA6CB3DES33
[https://perma.cc/TPP5-ZK7D]; Fintech Regulatory Sandbox Guidelines, AUTORITI MONETARI BRUNEI
DARUSSALAM, FINTECH REGULATORY SANDBOX GUIDELINES § 4 (2017) [hereinafter AMBD
GUIDELINES], https://www.ambd.gov.bn/Site Assets/fintech-office/FTSG vl1_final.pdf
[https://perma.cc/S77D-R2JA]; EIDGENOSSISCHES FINANZDEPARTEMENT EFD, ANDERUNG DES
BANKENGESETZES UND DER BANKENVERORDNUNG (FINTECH): ERLAUTERNDER BERICHT ZUR
VERNEHMLASSUNGSVORLAGE 33 (2017) [hereinafter EFD  ERLAUTERNDER  BERICHT],
https://www.newsd.admin.ch/newsd/message/attachments/47046.pdf [https://perma.cc/6TRD-JTBN];
BANK NEGARA MALAYSIA FRAMEWORK, supra note 19; DNB/AMF NEXT STEPS, supra note 19, § 1.1;
BANK OF THAILAND SANDBOX, supra note 19; Bank Indonesia Determines Fintech Operator in
Regulatory Sandbox, BANK SENTRAL REPUBLIK INDON. (2018), https://www.bi.go.id/en/ruang-
media/info-terbaru/Pages/BI-Menetapkan-Penyelenggara-TekFin-dalam-Regulatory-Sanbox.aspx
[https://perma.cc/CXF4-FMHAY; see Taiwanese FinTech Regulatory Sandbox to Launch in April, DIG.
INNOVATION & GOVERNANCE INITIATIVE CMTE. (Mar. 28, 2018),
https://www.digi.ey.gov.tw/en/News_Content.aspx?n=2CD8150D3764A46D&sms=9FA66FA17135C
FC2&s=036200688CAEESCD [https://perma.cc/N66Z-5J9E]; ADGM GUIDANCE, supra note 19, at 13;
MAURITIUS GUIDELINES, supra note 19, at 8.

21. See FCA REGULATORY SANDBOX, supra note 19; CBB Guidelines, supra note 20; MAS
GUIDELINES, supra note 20,; AMBD GUIDELINES, supra note 20, §§ 4, 7.2(a)(iii); BANK OF THAILAND
SANDBOX, supra note 19; OTORITAS JASA KEUANGAN (OJK), RUANG UJI COBA TERBATAS
(REGULATORY SANDBOX) TEKNOLOGI FINANSIAL [SPACE FOR LIMITED TRIAL (REGULATORY SANDBOX)
OF FINANCIAL TECHNOLOGY] § 3(2)(d) (2017), https://www.bi.go.id/elicensing/helps/PADG
REGSAND.pdf (requiring customer benefit); Press Release, Otoritas Jasa Keuangan (OJK), OJK Drafts
Regulations on Fintech Development (Oct. 6, 2016) [hereinafter OJK Press Release],
https://www.ojk.go.id/en/berita-dan-kegiatan/siaran-pers/Pages/Press-Release-OJK-Drafts-
Regulations-on-Fintech-Development1.aspx [https://perma.cc/RH97-TUJB] (stating that regulations
concerning the regulatory sandbox “specify the minimum requirements that need to be satisfied, so the
industry’s development will be supported by the legal grounds essential for attracting investments and
protecting consumer interests towards efficient and sustainable growth”); ADGM GUIDANCE, supra note
19; MAURITIUS GUIDELINES, supra note 19, at 8.

22. See Bromberg et al., supra note 6, at 15.
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set, and one that the ASIC in Australia expressly chose not to undertake.”
Sandbox rules will also often require regulators to assess whether the
product or service enhances market stability, transparency and consumer
protection, or otherwise serves the broader financial system.?* This is not a
simple task for regulators.

Second, regulators often are required to assess whether there is a need for
the sandbox, or whether the technology, service, or activity is already
appropriately covered by existing law and regulation.”

Third, regulators require adequate preparation for participants to enter the
sandbox,*® as they usually need to have entered the development stage (and
have graduated from the project stage); understand laws and regulations
governing their conduct; and engage in appropriate risk management.

Other sandboxes—for instance that of the Hong Kong Monetary
Authority (HKMA)*—are much less formal in entry requirements and

23. AUSTL. SEC. & INVS. COMM’N, REGULATORY GUIDE 257—TESTING FINTECH PRODUCTS
AND SERVICES WITHOUT HOLDING AN AFS OR CREDIT LICENCE, 15, (2017) [hereinafter ASIC RG 257],
https://download.asic.gov.au/media/4420907/rg257-published-23-august-2017.pdf
[https://perma.cc/YM7E-HPEH].

24, See FCA REGULATORY SANDBOX, supra note 19, at 14,; MAS GUIDELINES, supra note 20,
at 5-6; ADGM GUIDANCE, supra note 19, at 6-7; AMBD GUIDELINES, supra note 20, §§ 3.3, 7.2(a)(ii),
7.2(e), 8.4, 9.4(c), 10.3(a); ASIC RG 257, supra note 23; EFD ERLAUTERNDER BERICHT, supra note 20;
BANK NEGARA MALAYSIA FRAMEWORK, supra note 19; DNB/AMF NEXT STEPS, supra note 19, at 16;
BANK OF THAILAND SANDBOX, supra note 19,; OTORITAS JASA KEUANGAN (OJK), supra note 21 (for
an English summary of the requirements, see DELOITTE, NEW FINANCIAL SERVICES AUTHORITY (OJK)
& BANKING REGULATIONS 4 (2017),
https://www2.deloitte.com/content/dam/Deloitte/id/Documents/audit/id-aud-ojk-banking-regulations-
dec2017.pdf [https://perma.cc/3TRG-TZ8T]); OJK Press Release, supra note 21 (stating that “[i]n terms
of the scope of the Fintech draft regulations, the OJK is preparing rules about capital, business models,
consumer protection and minimum risk management that Fintech companies should satisfy”); FIN.
SUPERVISORY COMM’N R.O.C., supra note 19.

25. See DNB/AMF NEXT STEPS, supra note 19; BANK NEGARA MALAYSIA FRAMEWORK, supra
note 19, at 6; FCA REGULATORY SANDBOX, supra note 19, at 7; MAURITIUS GUIDELINES, supra note
19, at 8.

26. See BANK NEGARA MALAYSIA FRAMEWORK, supra note 19, at 6; MAS GUIDELINES, supra
note 20, at 6; AMBD GUIDELINES, supra note 20, at 10; Letter from Arthur Yuen, Deputy Chief Exec.,
H.K. Monetary Auth., to All Authorized Insts. 2 (Sept. 6, 2016) [hereinafter HKMA FSS],
http://www.hkma.gov.hk/media/eng/doc/key-information/guidelines-and-
circular/2016/20160906e1.pdf [https://perma.cc/ANHS-5KZW]; DNB/AMF NEXT STEPS, supra note
19, at 4; FCA REGULATORY SANDBOX, supra note 19; MAURITIUS GUIDELINES, supra note 19, at 8.

217. For further detail on the sandbox’s procedures, see Fintech Supervisory Sandbox (FSS), H.K.
MONETARY AUTH. (Nov. 18, 2019), https://www.hkma.gov.hk/eng/key-functions/international-
financial-centre/fintech/fintech-supervisory-sandbox-fss/  [https://perma.cc/JR43-MJR7]. As to
regulatory preconditions, see id. (“The HKMA has not laid down an exhaustive list of the supervisory
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operations, illustrating that, despite commonalities, the differences between
sandboxes in different markets can be very great indeed, to the extent that—
sometimes—what is labelled a sandbox may in fact operate more like an
innovation hub.

B. Scope
The scope of coverage of individual sandboxes varies considerably.
1. Sectoral Restrictions

While Australia, the United Kingdom, Singapore, and the Netherlands do
not limit the sandbox’s scope to certain sectors,”® Switzerland and Hong
Kong restrict their sandboxes to authorized financial institutions working
with or without fintech firms.”” Arizona limits its scope to the three
categories of money transmission, consumer lending, and investment
advice, thereby excluding Insurance Technology (InsurTech) firms from
participation.®

Sectoral restrictions do little for fintechs and innovation, and should, if
possible, be avoided. Such restrictions may only be appropriate for highly
specialized sandboxes being operated to address shortcomings of the

requirements that may potentially be relaxed within the FSS environment. Banks and their partnering
tech firms intending to access the FSS are advised to get in touch with the HKMA early. The HKMA
stands ready to discuss with them individually on the appropriate supervisory flexibility that can be made
available within the FSS.”).

28. Australian law instead limits the scope to testing of services providing financial product
advice in relation to eligible products and dealing in eligible products. Austl. Sec. & Invs. Comm’n,
ASIC Corporations (Concept Validation Licensing Exemption), Instrument 2016/1175 § 5(1)(a)—(b)
(Dec. 15, 2018); see also MAS GUIDELINES, supra note 20, at 4; AMBD GUIDELINES, supra note 20, at
5; BANK NEGARA MALAYSIA FRAMEWORK, supra note 19, at 2,; DNB/AMF NEXT STEPS, supra note
19,at 7.

29. The Swiss approach concerns deposits from the public (“Publikumseinlage’) which licensed
banks tend to hold. See EFD ERLAUTERNDER BERICHT, supra note 20, at 2. The Hong Kong approach
is available for authorized institutions which wish to try out new technologies (“banking services”).
HKMA FSS, supra note 26, at 1. For the Thai approach and discussion of the Bank of Thailand Sandbox,
see Veerathai Santiprabhob, Governor of the Bank of Thailand, Japanese Chamber of Commerce
Thailand Dinner Talk: The Thai Economy: The Current State and The Way Forward (Mar. 13,2017), 6,
https://www.bot.or.th/English/PressandSpeeches/Speeches/Gov/SpeechGov_13Mar2017.pdf
[https://perma.cc/9M33-DXMM].

30. Paul Watkins, Evan Daniels & Stuart Slayton, First in the Nation: Arizona’s Regulatory
Sandbox, 29 STAN. L. & POL’Y REV. 1, 9 (2018).
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regulatory framework with regards to certain innovations, like robo-
advice.’' Restrictions entrench existing regulatory borders. In many cases,
for example in risk management, technology initially developed for banks
(fintech) may be of more use for insurance (InsurTech). Hence, allowing
expansion into InsurTech is crucial. Sectoral restrictions are also counter-
productive in that they reduce economies of scale and thus the value of an
innovation.

At the same time, while sectoral restrictions are undesirable, in some
cases a regulator-sponsored sandbox is, of necessity, limited by the
respective regulators’ scope of jurisdiction. For instance, in Hong Kong, the
HKMA only has regulatory authority over banks and banking activities and
its sandbox is therefore limited accordingly. The same applies to the
sandboxes of the Hong Kong Securities and Futures Commission and Hong
Kong Insurance Authority—both limited to participants within the sectoral
regulatory jurisdiction of the respective regulator. In such cases,
cooperation between the banking and market-conduct regulators may show
the way forward. In the meantime such cooperation is established among
Hong Kong regulators that provide for a “single point of entry, if needed,
for pilot trials of cross-sector fintech products™ (as in other similar cases,
for instance the Netherlands). South Africa’s sandbox announced in 2019
provides an example, where it expressly covers all sectors but can only do
so by involving all the financial regulators (namely the Reserve Bank of
South Africa, the Financial Services Conduct Authority, and the Treasury,
together the newly established “Intergovernmental Fintech Working
Group”).*

31. See generally Wolf-Georg Ringe & Christopher Ruof, 4 Regulatory Sandbox for Robo
Advice, EBI Working Paper (2018), https://ssrn.com/abstract=3188828 [https://perma.cc/6QTS-54V3].

32. See H.K. MONETARY AUTH., supra note 27.

33. See Francois Groepe, Deputy Governor of the S. Afr. Reserve Bank, Opening Remarks at the
Inaugural Intergovernmental Fintech Outrach Workshop: The Fintech Phenomenon: Five Emerging
Habits That May Influence Effective Fintech Regulatio 4 (Apr. 19, 2018),
https://www.resbank.co.za/Lists/Speeches/Attachments/520/The fintech phenomenon five emerging
habits that may influence fintech regulation.pdf [https://perma.cc/97H3-RWYC].
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2. Regulated-Entity Restrictions

Treatment of existing regulated entities varies. While some regulators do
not allow elements of existing entities into the sandbox,** others do: For
instance, the HKMA only opens participation to authorized institutions
(though potentially in conjunction with fintech firms®®), whereas others
(namely Brunei, the Netherlands and Mauritius*®) only permit newer firms
to enter, while existing authorized firms may benefit from no-action letters
(which are not standard practice in some other countries, notably the United
Kingdom®’), informal individual guidance on how to read the law, and
waivers from certain mandatory requirements.

3. Limits in Targeting Customers

There are often limits with regard to the customers the sandbox
participant is allowed to target. With the exception of the Australian class
waivers, these limits vest discretion in regulators. For instance, the
HKMA'’s sandbox>® is open for services targeting “staff members or focus

34. This is particularly true for the Australian, Bruneian, and Swiss sandbox approaches that
open unregulated space for unregulated entities only. However, the long-standing Australian practice of
no-action letters for licensed entities may have lessened the need for further leniency for these entities.

3s. See HKMA FSS, supra note 26, at 1.

36. See DNB/AMF NEXT STEPS, supra note 19, at 8, 10-13 (stating that already-established firms
have the possibility to apply for a “partial authorization” or an “authorization with requirements” instead
of a sandbox license); ADGM GUIDANCE, supra note 19, at 13-14; Mauritius Guidelines, supra note 19,
at 5.

37. See  Regulatory  Sandbox, =~ FIN. ~ CONDUCT  AUTH. (June 27, 2016),
https://wiki.harvard.edu/confluence/download/attachments/204380235/FCA%?20Regulatory%20Sandb
0x%20Announcement.pdf [https:/perma.cc/3JSS-FNYE] (“This [no-action] letter would give firms
some comfort that as long as they dealt with us openly, kept to the agreed testing parameters and treated
customers fairly, we accept that unexpected issues may arise and we would not expect to take
disciplinary action. We would only use this tool for cases where we are not able to issue individual
guidance or waivers but we believe it is justified in light of the particular circumstances and
characteristics of different sandbox tests. The letter would only apply for the duration of the sandbox
test, only to our disciplinary action and will not seek to limit any liabilities to consumers. We have not
used this tool before, so we do not have examples of particular circumstances where these letters may
be appropriate.” (emphasis added)).

38. See HKMA FSS, supra note 26, at 1.
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groups of selected customers”,** while the Monetary Authority of Singapore
(MAS)* allows the applicant to choose the type of customer. ASIC*' treats
services offered to retail and wholesale clients as eligible, while Arizona*
sets a hard cap of ten thousand Arizona customers. This is, however, only
one side of the story, as all regulators retain the rights to impose additional
restrictions. The more that retail clients comprise the focus of the fintech,
the more restrictions regulators will typically impose. This aspect is
emphasized by the United Kingdom FCA* which requires that the “type of
customers should be appropriate for the type of innovation and the intended
market, but also to the type of risks they are exposed,” while Bank Negara
Malaysia may restrict “the participation of customers to a certain segment
or profile of customers.”*

Proportionality should underlie the sandbox approach. If wholesale
clients are sufficiently sophisticated and skilled to understand the risks they
take,*’ it may suffice if fintechs serving those clients are simply required to
disclose their regulatory status. However, fintechs targeting retail clients
should typically incur a higher degree of regulation.*®

The client type does not obviate systemic risk concerns, however, and we
may expect those concerns to be aired more often when fintechs target large,
typically wholesale, clients. For instance, a fintech delivering an entirely
new risk calculation to most of the major banks in a market could well give
rise to systemic concerns.

39. See id.

40. See MAS GUIDELINES, supra note 20, at 15; see also AMBD GUIDELINES, supra note 20, §§
1.3,10.3.

41. See ASIC RG 257, supra note 23, at 22-23.

42. See ARIZ. REV. STAT. ANN. § 41-5605(B)(2) (2018) (amended 2019) (up to ten thousand
customers, who must be residents of Arizona). See section 41-5605(C)(1) for a possible extension to
17,500 customers.

43, See FIN. CONDUCT AUTH., DEFAULT STANDARDS FOR SANDBOX TESTING PARAMETERS
(2017) [hereinafter FCA DEFAULT STANDARDS], https://www.fca.org.uk/publication/policy/default-
standards-for-sandbox-testing-parameters.pdf [https://perma.cc/ WD7M-LJ3A].

44, See BANK NEGARA MALAYSIA FRAMEWORK, supra note 19, at 5.

45. We take no position on the achievability of this proviso.

46. This case is made by Australian consumer protection activists. See Year Long Holiday for
Financial Firms Leaves Consumers at Risk, FIN. RIGHTS LEGAL CTR. (Jan. 30, 2017),
http://financialrights.org.au/year-long-holiday-for-financial-firms-leaves-consumers-at-risk/
[https://perma.cc/TY2R-7F99].
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4. Time and Size

The period a fintech is allowed to play in the sandbox is typically limited,
either by a rule or on a case-by-case basis.*’ Periods range, in the first
instance, from six months (United Kingdom, Brunei-Darussalam, India,
Mozambique*®), to twelve months (Australia, Thailand, Malaysia®), to
twenty-four months (Ontario, Abu Dhabi, Arizona®). Generally, extensions
are available.

The more certain the sandbox conditions, the more likely they will suffice
as a risk mitigating device, thereby reducing the importance of the time
limit. For instance, the Swiss sandbox proposal (“Innovationsraum) is not
limited timewise.”’ Under this proposal, as long as the fintech remains
below the determined threshold of one million Swiss francs (CHF) in
deposits from the public, it will not be subject to a licensing requirement.>
If the fintech has between one million Swiss francs and one hundred million
Swiss francs in deposits from the public, it will be subject to a restricted
license scheme with a lower regulatory burden.’> However, such limits may
not suit specific risks and opportunities or neglect systemic implications. In
some cases, regulators should consider other thresholds, depending on the
business model, including the number and type of clients.

47. See MAS GUIDELINES, supra note 20; DNB/AMF NEXT STEPS, supra note 19, at 16. In
addition, the HKMA seems to practice a case-by-case assessment.

48. See FCA DEFAULT STANDARDS, supra note 43; AMBD GUIDELINES, supra note 20,
Appendix B; RESERVE BANK OF INDIA, DRAFT ENABLING FRAMEWORK FOR REGULATORY SANDBOX 5
(2019), https://rbi.org.in/scripts/PublicationReportDetails.aspx?UrlPage=&ID=920
[https://perma.cc/T4R5-SN7U]; Katia Agostinho, How FSDMOC Is Addressing Financial Sector
Regulation Challenges: The Regulatory Sandbox Story!, FIN. SECTOR DEEPENING MOZAM. (Sept. 17,
2018), http://fsdmoc.com/fsdmoc-addressing-financial-sector-regulation-challenges-regulatory-
sandbox-story/ [https://perma.cc/94Y 3-KKQQ].

49, See Austl. Sec. & Invs. Comm’n, supra note 28, § 6(2); ASIC RG 257, supra note 20, at 20;
BANK NEGARA MALAYSIA FRAMEWORK, supra note 19; BANK OF THAILAND SANDBOX, supra note 19,
§A4.

50. See In re AngelList Advisors LLC (Mar. 27,2017) 40 OSCB 2807 (Can. Ont. Sec. Comm’n);
ADGM GUIDANCE, supra note 19, at 10; ARIZ. REV. STAT. ANN. § 41-5605(A) (2018).

51. EFD ERLAUTERNDER BERICHT, supra note 20, at 18.

52. Id.

53. Id.
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B. Mandatory Provisions Subject to Waiver

Most sandbox rules do not specify which mandatory provisions may be
lifted,** but some regulators do disclose the minimum level of compliance
required inside the sandbox. For instance, Singapore’s MAS is flexible
regarding licensing fees, an entity’s capital requirements, leadership
requirements, credit rating, and relative size, and the organization of the
entity relating to supervisory standards of financial soundness, risk
management, and outsourcing. However, MAS rules are, appropriately in
our view, strict on confidentiality of customer information, the fitness of
management (in particular their honesty and integrity), handling of
customers’ monies and assets by intermediaries, as well as anti-money
laundering and countering terrorism financing (AML/CTF) measures.>

The Ontario Securities Commission, upon conditions that certain
investors access only certain services, has granted relief in respect to audit
requirements  regarding  financial  statements, = know-your-client
requirements, suitability requirements, dispute resolution requirements,
certain disclosure and reporting requirements, and prospectus
requirements.’® On the other hand, the HKMA requirements that may be
waived in the sandbox are security-related requirements for electronic
banking services and the timing of independent assessment prior to
launching new technology services.’’ Most authorities sensibly refrain from
stipulating an exhaustive list of requirements that may potentially be relaxed
within the regulatory sandbox, preferring to retain flexibility.

C. Removing the Privilege

Sandbox rules typically specify grounds upon which the regulators will
withdraw the privilege.’”® Reasons for dismissal from the sandbox include

54. See BANK NEGARA MALAYSIA FRAMEWORK, supra note 19; FCA REGULATORY SANDBOX,
supra note 19; HKMA FSS, supra note 26, at 2 (HKMA does not want to provide “an exhaustive list of
the supervisory requirements that may potentially be relaxed”); BANK OF THAILAND SANDBOX, supra
note 19, § A.1 (“somewhat lenient rules”).

55. See MAS GUIDELINES, supra note 20, at 10.

56. See AngelList Advisors, LLC (Mar. 27, 2017) 40 OSCB 2807 (Can. Ont. Sec. Comm’n).

57. HKMA FSS, supra note 26, at 2.

58. See ASIC RG 257, supra note 23, at 16; BANK NEGARA MALAYSIA FRAMEWORK, supra
note 19, at 9; MAS GUIDELINES, supra note 20, at 7, AMBD GUIDELINES, supra note 20, at 6; ADGM
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the risks of the venture exceeding the benefits, non-compliance with laws
or regulatory impositions, and the purpose of being in the sandbox not being
achieved.”

The first reason reflects the objectives of the sandbox. The regulatory
sandbox is made available because the regulator expects benefits to
outweigh risks. Thus, the privilege should be removed as soon as it is
established that the risks now outweigh the benefits. Regulatory risks may
come from the fintech’s conduct, so non-compliance is a natural reason to
reconsider regulatory leniency. Likewise, if the regulator believes that
granting privileges has not furthered innovation, it should “pull the
privilege”. And, finally, of course, firms should have the right to opt out, by
either shutting down the business or moving into the regulated sphere.

II. POTENTIAL BENEFITS OF SANDBOXES

There are three principal potential market benefits of implementing a
regulatory sandbox. The first is the message the establishment of a sandbox
sends. The second is the boost to innovation. The third is how much the
regulator stands to learn about innovations.

Interestingly, while all the focus globally seems to have been on
sandboxes, Australia’s experience clearly suggests that an innovation hub
may well be a far more important regulatory reform and a far better way of
achieving these three ends. However, it also remains true that terms like
“Innovation Hub” or “Project Innovate” will not serve as effective
messaging the way the image of toys in a sandpit does. Perhaps one day a
psychologist will identify some failure of maturation in childhood
development shared by many fintech entreprencurs—but of course, not
scholars, who are too grown-up for their own good. Or perhaps the term
sandbox is simply fun, somewhat paradoxical, and memorable? Thus, if one
has to call an innovation hub a sandbox in order to make it happen, we are
not adverse. But it is important to make sure that it is the innovation hub
elements which are included in order to maximize developmental benefits.

GUIDANCE, supra note 19, at 12; DNB/AMF NEXT STEPS, supra note 19, part 3; CBB Guidelines, supra
note 20.

59. See CBB Guidelines, supra note 20 (“a critical flaw (i.e. a flaw that causes the risk to
customers or the financial system to outweigh any benefits of the service . . .) has been discovered”).
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A. Market Message of Having a Sandbox

A regulatory sandbox signals a regulator’s propensity to support
innovation. In Australia, for example, ASIC allows the requirement of an
Australian financial services license to be waived for entities admitted to its
regulatory sandbox. However, this waiver is subject to restrictive conditions
and eligibility criteria, which has resulted in very limited participation.®® In
fact there are only about six entities that have taken advantage of ASIC’s
sandbox. Comparison with the HKMA sandbox in Hong Kong suggests
why this might be so, as this sandbox has no limit on the duration of the
exemption period, no financial limits on the businesses that may apply, and
a broader range of eligible products and services than does the ASIC one.*!
At the insistence of the Federal Treasury in Australia, there is a proposal to
expand the breadth of ASIC’s sandbox, and the legislation to implement this
is progressing slowly through federal Parliament.®

Nonetheless—and this is perhaps the most important learning in the story
of ASIC’s sandbox—its sandbox seems to have been a success, precisely
because it has sent a message to the industry and the market that ASIC is a
flexible, approachable regulator open to dealing with innovative enterprises.

The number of entities in a regulator’s sandbox is typically very small.
For instance, in the pioneering sandbox established by the United Kingdom
FCA, there were eighteen participants in cohort one.” At the time of
writing, the ADA Chair Sandbox Database lists 117 firms for the United
Kingdom and six firms for ASIC—truly a tiny proportion of financial
services firms licensed in those countries.®* An outlier in this regard is the

60. Lance Sacks, Growing the Sandbox—Australia’s enhanced Fintech regulatory sandbox,
CLIFFORD CHANCE (Nov. 7, 2017),
https://www.cliffordchance.com/briefings/2017/11/growing_the sandboxaustraliasenhance.html
[https://perma.cc/4QPF-ZCAB].

61. See, e.g., id. at 6.

62. The Treasury Laws Amendment (2018 Measures No 2) Act 2019 passed the House of
Representatives in Australia on October 15, 2019. The bill is before the Senate at the time of this writing.

63. Regulatory Sandbox—Cohort 1, FIN. CONDUCT AUTH.,
https://www.fca.org.uk/firms/regulatory-sandbox/cohort-1 [https://perma.cc/8SWP-N7AB]  (last
updated June 15, 2017).

64. Sector Overview, FIN. CONDUCT AUTH., https://www.fca.org.uk/about/sector-overview/
[https://perma.cc/ZSHV-L67M] (last updated Apr. 9, 2018) (“The FCA is the conduct regulator for
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Regulatory Sandbox Register by the CBB in Bahrain, which lists thirty-one
participants currently active inside the sandbox framework compared to 385
fully regulated financial institutions;* this indicates a broader sandbox
definition than we have applied in this article, perhaps highlighting an
innovation hub labelled as a sandbox.

Our research suggests that sandboxes play two far more important roles
than supervising the small number sandboxed entities, and both should
appeal to developing countries’ regulators.®® First, establishing a sandbox
sends a strong message to fintechs that the regulator is open to innovation.®’
The strength of the message, however, is highly time-specific and also—in
our view—jurisdiction-specific. Any copy-cat sandbox project does not
send as strong a pro-innovation signal as did the FCA’s original sandbox.
This is even more true in a world where almost fifty sandboxes have been
created or announced around the globe.®® Moreover, sandboxes are probably
most effective in jurisdictions where there is already a significant number
of innovation-focused firms (such as the United Kingdom, Hong Kong,
Australia, and Singapore), and less effective in developing countries that
lack a significant number of startups and innovation companies. In many
cases, such developing jurisdictions are unlikely to attract desirable foreign
participants by way of a sandbox, nor is a sandbox is not really the best way
to encourage the development of domestic firms.

58,000 financial services firms and financial markets in the UK, and the prudential regulator for over
18,000 of those firms.”).

65. See CBB Guidelines, supra note 20; Number of Banks and Financial Institutions—April
2019, CENT. BANK OF BAHRAIN, https://www.cbb.gov.bh/ [https://perma.cc/9KR2-LFXM].

66. See Zetzsche et al., supra note 2, at 101.

67. See Watkins et al., supra note 30, at 5 (discussing how the concentration of FinTech
companies and a “benefit of live testing within a sandbox” may attract venture capital firms and give
venture capital a reason to “leave its narrow ambit on the coasts to create a more diverse investment
portfolio”); see also 1. JENIK & K. LAUER, REGULATORY SANDBOXES AND FINANCIAL INCLUSION 4
(2017),  http://www.cgap.org/sites/default/files/Working-Paper-Regulatory-Sandboxes-Oct-2017.pdf
[https://perma.cc/C2ZB-8YZ8]. However, this message may also be sent by innovation hubs. See
UNSGSA FINTECH WORKING GROUP AND CCAF, EARLY LESSONS ON REGULATORY INNOVATIONS TO
ENABLE INCLUSIVE FINTECH: INNOVATION OFFICES, REGULATORY SANDBOXES, AND REGTECH 25
(2019), https://www.unsgsa.org/files/3515/5007/5518/UNSGSA_Report 2019 _Final-compressed.pdf
[https://perma.cc/GH3M-DHS5Z] (“A dedicated innovation office with knowledgeable staff and a strong
will to push things through was identified as a key enabler of a pro-innovation culture.” (emphasis
added)).

68. See infra Appendix A.
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Second, sandboxes provide an important learning opportunity for
regulators, especially when coupled with an innovation hub. An innovation
hub which integrates with a sandbox can change traditional dynamics, as
the industry comes to see the regulator as an entity they can approach for
assistance with regulatory challenges rather than a distant policeman to be
avoided. ASIC, in a series of proactive moves, has managed to achieve this
cultural shift with a combination of an innovation hub, a regulatory sandbox
and its Digital Finance Advisory Panel, which meets quarterly and includes
representatives from industry, industry associations, and all relevant
regulatory agencies.® The planned structure in South Africa is similar, with
the sandbox explicitly envisaged as a way for the regulator to learn about
innovations in technology and business models in order to best develop
proportional regulatory responses.”’

The numbers really highlight the effectiveness of an innovation hub
relative to a regulatory sandbox. In ASIC’s case, from March 2015 to
December 2018, its innovation hub dealt with 380 entities, provided
informal assistance and advice to 347 of those, and granted sixty-nine new
credit licenses.”! Compare these figures with the six entities that, in a
somewhat shorter period, took advantage of ASIC’s regulatory sandbox.
The experience seems to be that very few potential entrants qualified for the
relatively strict sandbox requirements, and that nearly every potential
entrant required the more bespoke approach that the hub facilitates.
Furthermore, while an innovation hub is admittedly far more demanding of
seasoned regulatory expertise 